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Foreword

South Asia, the most populous region in the world, is home to large numbers
of minorities. Across the region, many of the religious, ethnic, linguistic and indig-
enous minorities, particularly women and the poor, face marginalization and sufer
the worst forms of exclusion. These abuses are not just limited to discrimination in
the socio-economic sphere, but also the denial of the most basic human rights. The
denial of rights to minorities in South Asia along religious, ethnic, caste or gender
lines, is increasingly a factor behind much of the internal and external conficts in
the region and a barometer not only of the wider situation of human rights, but of
the prospects for peace and security in the region.

This inaugural 2016 report is a frst-of-its-kind efort to bring together research
and advocacy groups from various countries in the region to form a “South Asia
Collective” that will periodically track and document the situation of minority rights,
country by country. The report utilizes a common UN minority rights framework
that looks at various indicators such as identity, culture, discrimination, partici-
pation in public life, and access to socio-economic rights to assess the situation of
minority rights in the region. The current report covers six countries: Afghanistan,
Bangladesh, India, Nepal, Pakistan and Sri Lanka. It is my hope that future editions
will include Bhutan and the Maldives, as well as Myanmar, which has long-standing
historical cultural connections to the South Asia region.

The fndings of the report are sobering: violence against minorities, both by the
state and private actors, is commonplace, with communities often deprived of their
rights to life, liberty, and identity. Discrimination, in both law and practice, results
in the political disenfranchisement of minority communities and their social and
economic marginalization. Other rights, including freedom of religion or belief, are
also under attack as governments seek to impose conservative religious ideologies
in an efort to homogenise culture in a pluralistic region with a strong history of
tolerance and coexistence. These fndings suggest that the road to the realization of
human rights for minorities in the region will be a long and winding one.

According to the report’s fndings, the absence of regional instruments or
mechanisms in place for minority rights protection and promotion in South Asia,
combined with weak policy commitments by the region’s governments, increase
the likelihood that these communities will be targeted for abuse. In light of these
challenges, the report’s authors highlight the increasingly critical role that domestic
civil society groups play in protecting and realizing the rights of minorities in both
law and practice. In many countries these civil society groups act as the last, and
sometimes the only, stakeholder documenting human rights violations, monitoring
the government’s implementation of national and international instruments, and
holding ofcials to account for rights violations against minority groups.
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The story of minority rights in South Asia is not all doom and gloom. There
are inspiring and hopeful examples too, ranging from government eforts to bolster
the environment for greater inclusivity and pluralism, to stories of human rights
defenders putting their lives on the line to protect and advance the minority rights
in their respective countries. What is clear, however, is that without further engage-
ment between governments and civil society groups in the region who are directly
working with local communities, mobilising them to demand and obtain rights as
citizens, and providing services that minority groups are otherwise unable to access,
the situation of minority rights in the region will remain dire.

It is the hope of the South Asia Collective to raise awareness regarding the
neglected yet crucial issue of minority rights in the region, and encourage public
debate aimed at addressing the root causes of discrimination and violence sufered
by minority populations. | believe with this inaugural report they have taken an
important step in this direction.

Ahmed Shaheed
UN Special Rapporteur on Freedom of Religion or Belief

3 November 2016
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Executive Summary

Introduction: This is a report on the condition of minorities in South Asia,
put together by a group of minority and human rights researchers and activ-
ists from the region, deciding to come together to produce periodic people’s
reports, to systematically document and track the condition of South Asia’s
minorities and their access to rights as citizens. The objective is to contrib-
ute to advocacy for establishing South Asia-wide minority and human rights
standards and mechanisms - through building a body of evidence, stimulating
public debate, and galvanising regional civil society — in an efort to improve
outcomes.

Scope: The volume provides an examination of both the theory and practices
afecting minorities in each South Asian state, using as framework, the United
Nations Minorities Declaration 1992 - its four-fold right to life and securi-
ty; identity and culture; socio-economic rights; and efective participation.
Presentation is in form of country overviews — covering all eight SAARC mem-
ber states (Afghanistan, Bangladesh, Bhutan, India, Maldives, Nepal, Pakistan
and Sri Lanka) - supported by profles of severely marginalized minority groups
and surveys of community-led good practices on minority rights protection.
Being the frst edition, this volume provides a baseline to map the terrain of
minority rights regimes and outcomes in each country, for future editions to
build upon.

Research and data sources: The report seeks to document both ‘outcomes’ for
minorities, as well as state ‘eforts’ at delivering for them. This required the
research to collate and summarise fndings from a range of data sources, most-
ly secondary, adapting them to the four-fold minority rights framework, but
also undertaking some primary data analysis. Country reports follow a com-
mon narrative framework, based on three levels of analyses: Firstly, health
checking the ‘theory’ on minority rights in the particular country, looking at
constitutional provisions, also contextualizing it within contemporary political
history of the country. Secondly, assessing implementation of the laws, using
a range of data sources - media reports, published scholarly work, and where
available, oFcial data, case studies and programme reports. Thirdly, outcomes
for minorities at macro level, mostly on socio-economic rights — collating data
available in disaggregated form, by minority groups, and against national
averages. Availability of data disaggregated by groups and available regularly,
turned out to be the biggest barrier to reporting conditions.

Findings: The fndings of the report are sobering. South Asia accounting for
a ffth of the world’s population, is one of its poorest parts. It is also where
civil and political rights are severely restricted, with frequent reports of human
rights violations from across the region. Religious, ethnic, linguistic and
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indigenous minorities, particularly women, are among the poorest and most
vulnerable sections in the region. Where these markers intersect — such as
for women and dalits from amongst religious minorities - they also sufer the
worst exclusions and discrimination. Whilst most minority groups are recog-
nized as such, and possess some protection in law, there is a large population
everywhere, of those not recognized as citizens, existing in a state of limbo, and
efectively stateless, that do not even have the assurance of the law.

5. Life and security: All countries provide a guarantee of life and security to all
their citizens, including minorities. Yet there is widespread physical violence
and denial of right to life, disproportionately of minorities. In the absence of
systematic count, suffce it to say that the numbers are staggering. Violence
against minorities is facilitated by a combination of factors: (i) law enforce-
ment's inability to protect minority groups from violence by private parties,
and law courts unable to hold perpetrators to account, thus a case of the
state failing in its foremost duty to protect; (ii) weak rule of law, specially the
selective application of laws by agencies of the state, including collusion with
anti-minority groups, denying minority groups’ protection under the law and
access to justice; and (iii) state itself denying the right to life of members of
minority groups, through widespread application of extra-ordinary laws,
resulting in largescale human rights violations.

6. Identity and culture: Most states provide some sort of freedom of identity,
but the general trend is to promote majoritarian identity and culture, towards
integrating diversities into a homogenized conception of the nation. Freedom
of religion and belief is in short supply, with extremist religious ideologies on
the ascendance, everywhere. Language policies and practices overwhelming-
ly favour the majority, at the expense of minorities. In efect, the identity of
minority groups in South Asia, is under serious threat.

7. Socio-economic rights: Across the region, laws promise equal access to all in
basic services and opportunities. Yet minorities make up disproportionate
numbers of the poor and excluded, pointing to the widespread discrimination
against minority groups in South Asian societies, and the concentrated forms
of exclusions that perpetuate, both at frontline delivery level, as well as at pol-
icy. There is also little efort, in the form of targeted programmes, ring fenced
budgets, dedicated structures, and indeed monitoring mechanisms, to address
minority exclusions. Whilst it is true that there is a wide spectrum here, with
some countries not even having a system of decennial headcount census and
others quite advanced on data gathering and crunching, to take just one exam-
ple, overall state eforts to provide for minorities, even in the best case scenar-
i0s, is conservative and inadequate.

8.  Efective participation: Most South Asian constitutions profess equality and
non-discrimination. Yet, minorities’ exclusion from participation in public
life, including through representation in governing institutions, is widespread.
This has a wider impact on the realization of all other citizenship rights. The
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worst cases are those where minorities may be legally denied participation,
for example, in accessing public ofce, and there are many examples of this
from the region. But even where the law is equal, minorities are denied efec-
tive participation — a result of various structural barriers, and little robust
action to undo those.

Conclusion: Underlying poor outcomes for minorities in the region, is weak
policy commitment, everywhere, to deliver for them. This failure is itself driv-
en by the region’s strong majoritarian atmosphere. Fueling majoritarianism in
South Asia, at least partly, is competing nationalisms, across borders, that is
also antagonistic, harking back to the region’s recent confictual history. In this
context, any talk of minority rights is seen by majoritarian groups and state
actors as challenging the state, and hence quickly delegitimized.

Recommendations

i.  Improving minority outcomes will require breaking this vicious circle in
the region, of competing majoritarian nationalisms and poor minority
outcomes. A regional approach — that emphasizes citizenship right of all,
including minorities — we think, might be the way out, as it shifts the
debate away from particularistic considerations. Yet, South Asia is the
only region, without any regional minority rights instrument or mech-
anism. SAARC’s minority, indeed human rights and democracy promo-
tion mandate, is very thin.

ii.  Poor rights for minorities have implications for conficts too. Behind
many of the ethnic conficts in the region, within and between states, are
minorities and their perceived sense of grievances. Fforts at minority
rights protection and promotion could potentially be steps towards con-
fict prevention too. This is another reason to prefer a regional approach.

iii.  But given poor oFcial eforts towards robust minority rights, including
regionally, it is important to work with civil society — local, national, and
specially regional - to prepare the ground for greater respect for minori-
ty and human rights, and to demand action on those by state parties.
Foremost, it is crucial that traction on minority outcomes overall, not be
made contingent on state-led eforts.

iv.  With those general points, some specifc recommendations follow:

- Establish systems for collecting and reporting disaggregated data
on relevant indicators; that on insights on the processes of denial
of minority rights; as well as on documenting performance of states
on obligations under international charters. Start of with research
and advocacy centres across the region, sharing experiences and
insights on data collection and analysis.

- Encourage establishment of region-wide civil society plat-
forms on minority rights to act as regional champions, enabling

Xi
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experience-sharing and advocacy at national and regional levels,
for improved minority outcomes.

- Focus the attention of this regional activism on systemic prob-
lems that result in minority rights’ violations across arenas, among
them, lack of transparency; poor accountability of state actors; dis-
crimination in application of laws and provision of services; and
homogenizing policies and practices.

- Alongside, the regional efort must pay attention to strengthening
safeguards for minorities, in law and in practice. At national level,
these could potentially be actions for human rights’ sensitization;
enabling targeted programmes, directed investments and dedicat-
ed structures for minorities; and building representative bureau-
cracy and robust grievance redressal systems.

- Once some traction has been achieved locally, and a regional con-
stituency mobilized, useful to start to push the envelop on region-
al mechanisms — a South Asia charter of minority and human
rights, along with an associated set of institutions to oversee its
enforcement.

xii
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Introduction

Minority Rights in South Asia —
Rough Road to Citizenship

Sajjad Hassan

Despite many years of sustained growth and development interventions
in South Asia, development indicators for the region remain dismal. The
region, accounting for a ffth of the world’s population, is one of its poorest
parts (see Table 1). It is also where civil and political rights are severely
restricted, with frequent reports of human rights violations across the
region (Chakma, 2006:1; the World Bank 2009: 93).

Media reports, civil society programme reports, research studies and the
odd oFcial report, however limited, point to South Asia’s minorities — reli-
gious, ethnic, linguistic and gender - being among the poorest and most
vulnerable sections in the region; they are also victims of most conficts and
violence and atrocities by state and non-state actors. South Asia’s minorities
thus sufer doubly:

South Asia is characterized by its large population, growing poverty, weak gov-
ernance structures and feeble democratic institutions, increasing militariza-
tion and sectarianism.... Governments in South Asia have pursued national
security through destructive military apparatuses, rather than (seeking) secu-
rity for citizens by actualizing their creative potential.... Most important, the
nations of South Asia are still in search of a social contract that can satisfy their
people, regardless of gender, faith, ethnicity or religion (Nepali, 2009:4).

Along with some of the oldest civilizations in the world, South Asia includes
some of its poorest countries. Civil war, ethnic tension, religious persecution
and terrorism are but some of the ailments of this region, as are the abuse of
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government power, censorship, and human rights violations. Disappearances,
torture, police abuse... these are common practices in the nations of South Asia
(the World Bank, 2009:93).

It is evident that the condition of minority communities in South Asia is
grim. K.N. Panikkar (2005: 1) summarizes the situation as:

The increasing infringement of the rights of minorities in the countries of
South Asia ... has been a matter of considerable concern. ...In fact, the his-
tory of minorities in South Asia is a history of increasing discrimination and
deprivation.....

Questions about the rights of minorities (as citizens deserving equal
treatment and as minority groups deserving special rights for the protection
of their identity) and the safeguards necessary to ensure them, are central
here (see Box 1).

Let us look at some recent evidence on the conditions of South Asia’s
minorities. In the absence of any authoritative and standardized reports on
the situation of minorities in the region we have to rely on the evidence
that is available. The United States Commission on International Religious
Freedom (US Commission on International Religious Freedom, 2015)
reports on foreign governments with serious abuses of religious freedom.
Its 2015 report included fve of the eight countries in South Asia as demon-
strating serious concerns, either perpetrating or tolerating abuse of religious
freedom. Pakistan was categorized as Tier 1 (most serious) recommended
country of particular concern (CPC),! one of the 17 countries that according
to the report meet this level. India and Afghanistan were both Tier 2,2 two of
the eight so identifed by the report. Bangladesh and Sri Lanka were among
the other six countries studied by the 2015 report, signifying concerns with
regard to religious freedom there.

The Minority Rights Group publishes its annual Peoples Under Threat
Index - a global ranking of countries most at risk of genocide and mass kill-
ings based on a set of indicators that are a combination of risks sufered
by minority groups and the safeguards available to check mass violence
(Minority Rights Group, 2016a). Its 2016 report lists two South Asian

1. ‘any country whose government engages in or tolerates particularly severe violations of
religious freedom that are systematic, ongoing and egregious’ (CPC: 5).

2. ‘includes countries where the violations engaged in or tolerated by the government are
serious and are characterized by at least one of the elements of the “systematic, ongoing,
and egregious” standard, but do not fully meet the CPC standard’ (CPC: 5).
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Box 1. Why are minority rights important?

There are two aspects to minority rights: Firstly, minority rights are central
to the democratization project; secondly, and following from that, minority
rights are a tool of inclusive development.

a. Minority rights as central to the democratization project

‘An important dimension to promoting an equitable, just and inclusive dem-
ocratic ethos and fashioning institutions and practices intended to entrench
it, is the protection and promotion of minority rights’ (Salter, 2011: 5). As a
corollary, it has also proved to be a tool for confict prevention. The post-
Cold War eruption of ethnic conficts across Europe, Africa and Asia refected
in many ways the failures of states to tackle minority demands, concerns and
grievances. This resulted in heightened attention to minority rights’ protec-
tion and promotion — most advanced in Europe where over the past 20 years
multilateral structures, notably the Council of Europe and the Organization
for Security and Cooperation in Europe’s (OSCE'’s) High Commissioner
for Minority Rights, have assumed a leading role both in developing new
regional instruments for promoting the protection of minority rights and in
monitoring their implementation on the ground.! According to the Council
of Europe (1995: 2), the grounds for devising a minority rights charter were
an understanding based on upheavals of European history that ‘the protec-
tion of national minorities is essential to stability, democratic security and
peace in this continent.” It was hoped that the climate of tolerance and dia-
logue that these measures would enable would result in a situation where,
‘cultural diversity is seen to be a source and a factor, not of division, but
of enrichment for each society.” In other words, the ability of minorities to
express, preserve and develop their ethnic, cultural, linguistic and religious
identities is a hallmark of a genuinely plural and demaocratic society (Council
of Europe, 1995).

These arguments are as valid today as they were in the past. As the Minority
Rights Group (MRG) (2013: 3) notes, ‘levels of inter-community and reli-
gious tensions are again rising fast. The resurgence of ethnic and religious
nationalism, fractures associated with the “war on terror” and a backlash
at growing levels of migration have all placed minority communities under
renewed threat.’ There is much that South Asian societies can learn from the
past in terms of use of minority rights as they seek to prevent conficts and

for deepening democracy.
... contd. ...

1.  Akey example in this respect is OSCE’s 1999 Lund Recommendations on the Efective Partici-
pation of National Minorities in Public Life (see http://www.osce.org/hcnm/32240. The Lund
Recommendations have since become a central reference document for law and policymakers in
the OSCE region and a widely cited model for how to develop policy in this area in other parts of
the world.
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...Box 1 continuied ...
b. Minority rights as instrument of inclusive development

Minority rights also have a more direct role to play in promoting inclusiv-
ity. Research is showing that ‘a large and growing proportion of those com-
munities left behind in the race to meet the millennium development goals
(MDGs) are in fact minorities and indigenous peoples, with poverty rates
typically double, the national’(Minority Rights Group, 2013:3). According
to Rita lzak, UN’s Special Rapporteur on Minority Rights , ‘inequality, dis-
crimination and poverty, disproportionately impact persons belonging to
minorities who constitute hundreds of millions of the most economically
and socially disadvantaged globally’(United Nations, 2014).

There are specifc reasons for this. Minority communities — who represent
excluded and marginalized sections — are unable to challenge systemic
patterns of discrimination and disadvantage that keep people in poverty
because being minorities they ‘....often lack the power, social or legal stand-
ing, or access to decision- making required to challenge their disadvantaged
status...." (Mepham, 2014).

This brings us to the MDGs, the principle framework of the global fght
against poverty. MDGs have achieved a great deal in directing attention and
resources towards the fght for social and economic rights. But the criticism
has been that because they prioritized social and economic rights (literacy,
health, sanitation and so on) to the exclusion of civil and political rights
(democratic participation and/or political freedom specifcally); defned
goals in technical terms that could be easily achieved and measured; and
focused on aggregate whole-country/unit level improvements, MDGs have
had little impact on the most disadvantaged sections of society. Aggregate
outcomes may have improved (on health, education, incomes) but many
sections have been left behind resulting in unequal development. This is
truer of South Asia than other regions. Minorities make up large sections of
those who have been left behind in the region even though sustained growth
and development eforts might have helped society as a whole in improving
their conditions. Izsak’s point made in general terms applies especially to
the region: ‘One of the reasons states failed to reach their development tar-
gets was because the MDGs did not sufciently take into account persons
belonging to minorities’ (United Nations, 2014).

The post-2015 development agenda seeks to chart a new course planning
to focus attention on addressing inequalities through targeted interventions
to bring hard to reach sections out of poverty and also focusing attention
on civic and political rights to address the root cause of poverty so as to
challenge discrimination and exclusion. Minority communities are a core
constituency for this work. Hence, this is a good time to be talking about
minority rights of equality, non-discrimination and efective participation,
among others, in South Asia.
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Table 2. Status of ratifcation of major relevant international
instruments

1 2 3 4
International Conven- | International Convention | International Covenant
tion on the Prevention | on the Elimination of All on Civil and Political

and Punishment of Forms of Racial Rights (1966)
the Crime of Genocide | Discrimination (1965)
(1948)
Afghanistan
Bangladesh
Bhutan
India
Maldives #
Nepal #
Pakistan
Sri Lanka #

Source: Tabulated by the author from the Minority Rights Group (2014: 226-228).

Note: : Ratifed; *: Signature not yet followed by ratifcation;
#: Ratifcation of ICCPR and the Optional Protocol

countries - Afghanistan and Pakistan - having serious threat, and Sri Lanka
as posing a middle level threat (Minority Rights Group, 2016b). Notably,
safeguards against ‘threats’ that include voice and accountability, political
stability and rule of law, were weak or non-existent all across the region. The
Minorities at Risk project also reports on conditions of minorities under
severe threat. A long list of ethnic and religious groups from South Asia fnd
mention in the project’s reports, all at risk of violence and violations of basic
rights of minority groups.®

Negative outcomes for minority groups in South Asia represent fail-
ures of national instruments for minority rights (constitutional guaran-
tees of equality and non-discrimination among others) as well as of poor

3. Minorities at Risk Project — mostly ethnic conficts, armed confict, hence Kashmiris,
Nagas, Mizos, Assamese in India; Balochs in Pakistan; Pashtuns in Afghanistan; Tamils
in Sri Lanka; and indigenous tribals in Bangladesh.
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5 6 7 8 9
International Convention on Convention ILO 111 IL0169
Covenant on the Elimination on the Rights | Discrimination Convention

Economic of all Forms of of the Child (Employment Concerning
Social andCultur- Discrimination (1989) and Indigenous and
al Rights (1966) Against Women Occupation) Tribal Peoples
(2979) Convention in Independent
(1958) Countries
(1989)

enforcement of international treaties and agreements, instruments that
most South Asian nations are signatories to (see Table 2). Rule of law is
fouted with regularity — there is only selective application of laws — and
citizenship rights are not yet available fully equally to all, as minorities are
often denied these, fully or partially. The issue at hand is ‘democracy defcit’
which calls for a new approach to delivering minority rights.

Beyond the weaknesses of minority rights’ protection and promotion
regimes, common to states in South Asia, is another unique feature of
minority rights in the region - its regional dimension. Many ethnic groups
and communities are divided across national borders, themselves often arti-
fcial and arbitrary and mostly recently created, dividing long-established
communities. Then there have also been signifcant intra-regional migra-
tions historically. Some migration streams are on-going. These regional
dynamics contribute to creating majorities and minorities, also contributing
to a feature of the region where a majority community in one country could
be a minority in another. This under-grids the issue of ‘reciprocity’ where
the treatment of a minority in one country is contingent on how minorities
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are treated in another, or subject to bilateral relations between two coun-
tries. All these have implications for the condition of South Asia’s minorities
and the rights available to them.

The regional dynamics of minorities in India, Pakistan and Bangladesh
(given their common experience of the Partition in 1947 and the creation
of Bangladesh in 1972) and how it afects respective minorities — Muslims
in India, Hindus and Sikhs in Pakistan and Hindus and ‘Urdu speakers’ in
Bangladesh - is well-known. A similar dynamic exists between India and
Sri Lanka too impacting largely the Tamil minority in Sri Lanka; between
India and Nepal, afecting Madhesis in Nepal and Nepalis in India; between
Nepal and Bhutan, afecting Bhutan's largest minority, Ngalungs; and
Tnally between Pakistan and Afghanistan, the Pashtun minority in Pakistan
being the main one afected. Clearly minority rights in South Asia is also a
trans-border issue.

And yet, there is no South Asia regional instrument for minority rights’
protection, though regional and sub-regional instruments are common
elsewhere (see Boxes 2, 3 and 4 for a list of the International instruments
and mechanisms for minority rights protection). The absence of an efec-
tive forum for peaceful dialogue on minority rights results in accusations
and counter accusations between countries and lack of traction on redress
leading to endemic violations of minority rights. There is also little system-
atic tracking and reporting at country and regional levels, of the state of
minorities and the violation of their rights in the region.

There are also very few studies on minority rights — academic or schol-
arly - that either compare or at least use a regional lens. And civil society
space for advocacy, region-wide, is limited. Together, this means that the
opportunities for spurring public debate in the region on the subject are lost
and there is little push on states to improve rights’ precepts and practices.
Today the justifcations for using a regional lens to look at minorities, even
comparing and contrasting their conditions, is compelling.

Given the regional dynamic of minority rights violations in South Asia
it is our contention that a regional, multilateral approach to constructing
and entrenching minority rights’ safeguards might be better suited to pro-
tect minorities, than national or international approaches that are clearly
failing. A regional lens shifts the nature of the debate from the ethnic/reli-
gious character of a group (and its implications for the group’s demands on
the nation-state) to one of democratic rights and citizenship, equality and
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non-discrimination — something that all South Asian states claim to provide.
And a regional agenda on minority rights (with its positive implications for
addressing cross-border ‘reciprocity’) is also potentially less threatening for
South Asian states than the human rights agenda which is seen by states in
the region as a foreign western imposition.

There are other arguments too for a regional approach. Minority rights
today are understood to be no longer the sole preserve of the nation-state.
Regional and international instruments and mechanisms for minority
rights along with human rights are now legitimate platforms for discussions
and problem solving. In the context of South Asia’s minorities, with their
strong regional dimensions, resorting to such a supra-national approach is
all the more urgent. In any case, this is not the frst time that national bor-
ders have been transcended in the region in fnding solutions to minorities’
plight. Various bilateral agreements (between South Asian nations) on the
question of minorities speak to this history (see Box 5).

There is also much learning to be imbibed using a regional approach.
The world over, regional mechanisms have been the principle pathways
building on UN mechanisms for establishing and monitoring minority
rights’ standards and practices — a good example being Europe. South Asia
lacks such a mechanism.

The principal oFcial platformin the region is the South Asian Association
for Regional Cooperation (SAARC), established in 1985 when seven South
Asian nations signed the SAARC Charter. Afghanistan joined a little later.
Commentators note that in its early years SAARC avoided any reference to
‘contentious’ issues - protection of human rights is not even mentioned in
the SAARC Charter (Khan and Rahman, 1999: 93).

The Minority Rights Group (2016c¢) notes:

SAARC has not adopted any human rights convention or charter. It has not
agreed to create any regional institution or mechanism to monitor adherence
to, and implementation of, the various UN human rights conventions already
signed by its member countries. Although member states have introduced
‘human rights’ into their oFcial discourse in relation to the Charter, it has been
limited to the right to development.

Overall, SAARC has established a number of conventions though none
of them specifcally mentions minorities or minority rights. Of the six
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Box 2. Regional instruments on minority rights

African Charter on Human and People’s Rights (2003)
African Charter on the Rights and Welfare of the Child (1990)

American Convention on Human Rights (1969)
Additional protocol, re economic social and cultural rights (1988)

European Charter for Regional or Minority Languages (1992)
European Framework Convention for the Protection of National Minori-
ties (1995)

ASEAN Charter (2007)
ASEAN Intergovernmental Commission on Human Rights (2009)

Arab Charter on Human Rights, 2008
Arab Human Rights Committee

Source: Tabulated by the author from the Minority Rights Group (2014:222-233) and United
Nations (2012:87-88).

Box 3. International instruments for minority rights protection

1. Convention on the Prevention and the Punishment of the Crime of
Genocide

Adopted in 1948, this was the frst international attempt to a®rm the rights
of minorities to exist ‘...by outlawing the physical or biological destruction
of national, ethnic, religious or racial group, this instrument formally rec-
ognized the right of minority groups to exist as group, which surely must be
considered as the most fundamental of all cultural rights.’

2. Convention on the Elimination of all Forms of Racial Discrimination
(CERD).

Adopted in 1965, CERD is best known for prohibiting discrimination on
the basis of ‘race, colour, descent, national or ethnic origin,” and provides
for special measures for the advancement of racial or ethnic groups — an
implicit acknowledgment of minority rights.

3. International Covenant on Civil and Political Rights (ICCPR)

ICCPR was adopted by the UN General Assembly in 1966. Article 27 of this
legally binding instrument is the frst international norm that universalizes

the concept of minority rights:
...contd. ...
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...Box 3 continued ...

In those States in which ethnic, religious or linguistic minorities exist,
persons belonging to such minorities shall not be denied the right, in
community with the other members of their group, to enjoy their own cul-
ture, to profess and practise their own religion, or to use their own language.

But the rights guaranteed under this provision must be asserted individu-
ally.

Other provisions in ICCPR that have considerable relevance in protecting
the rights of minority groups include, inter alia, the principle of non-dis-
crimination (Article 2); freedom of thought, conscience and expression
(Article 18); freedom of expression (Article 19); prohibition against any
advocacy of national, racial or religious hatred that constitutes incitement to
discrimination, hostility and violence (Article 20[2]); freedom of association
(Article 22); right to equal sufrage and equal access to public service (Article
25); and equality before the law (Article 26).

4. Convention on the Rights of the Child (CRC).

Among the core human rights treaties with universal scope only CRC con-
tains a provision (apart from Article 27 of ICCPR) specifcally addressing the
rights of minorities. Its Article 30 reads:

In those States in which ethnic, religious or linguistic minorities or persons
of indigenous origin exist, a child belonging to such a minority or who is
indigenous shall not be denied the right, in community with other members
of his or her group, to enjoy his or her own culture, to profess and practise
his or her own religion, or to use his or her own language.

5. Declaration on the Rights of Persons Belonging to National or Ethnic,
Religious and Linguistic Minorities (UNDM)

Adopted by the UN General Assembly in 1992, UNDM is the frst instrument
devoted exclusively to minority concerns. It is inspired by Article 27 of ICCPR,
but goes on to elaborate and add to the rights. Although a non-binding instru-
ment, UNDM carries considerable moral authority. It isa comprehensive doc-
ument, setting out both rights of persons (Article 2) and duties of the states
(Articles 1, 4 and 5). Whilst rights are set out as rights of individuals, duties of
states are formulated, in part, as duties towards minority groups.

11
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conventions, two are directly related to suppression of terrorism, one is
on narcotic drugs and another is on criminal matters. In 2002, two human
rights instruments were included: promotion of child welfare and prevent-
ing and combating trafcking in women and children for prostitution. In
2004, the SAARC Social Charter was signed with 21 objectives. They mostly
relate to cultural, social and economic issues; there are none on political or
human rights although some have a bearing on minority rights. Notably,
and refective of SAARC'’s efectiveness, there is little traction on imple-
mentation of even the current regional agreements (Khan and Rahman,
1999:93-94).

To be fair, SAARC has been credited with having encouraged peo-
ple-to-people contact in the region especially the growth of multiple stake-
holders groups although it has been criticized for allowing very little ofFcial
and sustained contact on the part of civil society actors. But its failures with
state parties are more disabling. There has been little traction from state
parties or the media on the SAARC agenda. SAARC also lacks the imple-
mentation ability to convert agreements into roadmaps for action working
multilaterally. SAARC also lacks a mechanism to settle disputes within its
organization, something that has hindered the development of a regional
South Asian concept of peace and security (Minority Rights Group, 2016c¢).

What of civil society eforts towards strengthening rights’ frameworks
in the region? The frst serious efort by civil society bodies from the region
in this direction came with the organizing of the South Asian Forum for
Human Rights (SAFHR) in Kathmandu in 1998. The conclave that had par-
ticipants from all SAARC countries, urged states to:

- create an oFce of a special rapporteur for monitoring minority rights
- adopt a South Asian Charter for Human Rights
- establish a South Asian Human Rights Commission

- establish a forum for monitoring and preparing a people’s report on the
status of the condition of minorities

These have remained mere wish lists. Little headway has been made by
civil society groups to successfully lobby member states and SAARC to adopt
these issues for oFcial engagement and to implement the recommendations.

Another notable attempt in this direction was the drafting of a
Statement of Principles on Minority and Group Rights in South Asia by the

12
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Box 4. International mechanisms for minority rights protection
1. The Commission on Human Rights (CHR)

The CHR is the highest ranking UN forum dedicated to human rights; it was
set up in 1946 by the Economic and Social Council (ECOSOC) as one of its
subsidiary bodies. CHR’s initial terms of reference included submission of
proposals, recommendations and reports to ECOSOC concerning the protec-
tion of minorities. CHR was abolished in 2006 and converted to the Human
Rights Council (HRC), a subsidiary body of the General Assembly.

2. Sub-commission on the Promotion and Protection of Human Rights
(till 2007) and the Human Rights Council Advisory Committee (since
2007)

Both these bodies are made up of experts.

3. Working Group on Minorities (till 2007) and Forum on Minority
Issues (since 2007).

The only minority specifc UN body.
4. Independent Expert on Minority Issues (IEMI) in 2005.

IEMI is the frst procedure mandate for minority issues. In its early works,
it has focused on three broad strategic objectives:

increasing the focus on minority communities in the context of poverty alle-
viation, development and MDGs;

increasing an understanding of minority issues in the context of promoting
social inclusion and ensuring stable societies; and

mainstreaming the consideration of minority issues within the work of the
UN and other important multilateral forums.

IEMI functions under the auspice of the Human Rights Council.
5. Human Rights Treaty Bodies

The following are committees of particular relevance for the implementation
of minority rights:

Human Rights Committee (overseeing implementation of ICCPR);

Committee on Economic, Social and Cultural Rights (overseeing implemen-
tation of ICESCR);

Committee on the Elimination of Racial Discrimination (overseeing imple-
mentation of CERD); and

Committee on the Rights of the Child (overseeing implementation of CRC).

13
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Box 5: Bilateral treaties afecting South Asia’s minorities
India-Pakistan
The Liagat-Nehru Pact (1950)

Also called the Delhi Pact, this was bilateral treaty between India and
Pakistan ‘whereby refugees were allowed to return unmolested to dispose
of their property, abducted women and looted property were to be returned,
forced conversions were unrecognized, and minority rights were confrmed.’
Its provisions read like a ‘bill of rights’ for the minorities of South Asia, with
the aims of alleviating the fears of religious minorities, elevating communal
peace and creating an atmosphere for the two countries to resolve their other
diferences. An underlying driver for the pact was avoiding a war between
the two countries. According to the agreement, governments of India and
Pakistan agreed to ensure to their minorities, ‘complete equality of citizen-
ship, irrespective of religion; a full sense of security in respect of life, culture,
property, dignity; guaranteed fundamental human rights of the minorities,
and participation in the public life of their country, to hold political or other
ofces and to serve in their country’s civil and armed forces’

India-Bangladesh
The India-Bangladesh Land Boundary Agreement (1974)

Meant to resolve territorial disputes between India and Bangladesh through
the exchange of 162 enclaves between the two countries afecting some
50,000 persons in all. Given efect in 2015.

India-Sri Lanka
The Bandaranaike (Srimavo)-Shastri Pact (1964)

On the status of Indian Origin Tamils (I0Ts), paved the way for citizenship
rights to Indian Tamils living in Sri Lanka. It apportioned 10Ts between Sri
Lanka and India — 600,000 Tamils were to be repatriated to India, whilst
375,000 were to be granted citizenship of Sri Lanka. The pact was followed
with a goodwill Bandaranaike-Gandhi Pact in 1974 that had left 150,000
10Ts out of it ambit.

...contd. ...

14
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...Box 5 continued ...
The Indo-Sri Lanka Accord (1987)

Also called the Rajiv-Jayewardene Accord, this treaty was signed between
the two countries to ambitiously decide the political future of Sri Lanka’s
Tamil minorities. Though reduced to the status of a memorandum of under-
standing later on, the accord was to have paved the way for greater recog-
nition of the rights of the Tamil minority with the accord being a signifcant
recognition by the Government of Sri Lanka of the northern and eastern
regions of the country as areas of historical habitation of the Tamil people in
the country as well as repatriation of Sri Lankan and Indian Origin Tamils.

Pakistan-Bangladesh
Agreement on ‘stranded Pakistanis’

The New Delhi Agreement (1973) between India and Pakistan for a three-way
repatriation of refugees and prisoners of war, specifcally Bangladeshis in
Pakistan, Pakistanis (non-Bengalis) in Bangladesh and Pakistani prisoners
of war. This was followed up by the Tripartite Agreement between Pakistan,
Bangladesh and India in 1974 to further the three-way repatriation. Pakistan
agreed to take back Urdu-speaking non-Bengalis from Bangladesh, although
limited to 147,000, mostly those originally domiciled in West Pakistan or
belonging to the central government or of divided families. Over time this
has facilitated the repatriation of some 170,000 ‘stranded Pakistanis’ to
Pakistan and since 2008 notably, citizenship rights for those who chose to
make Bangladesh their home in Bangladesh.

India—Nepal
The Indo-Nepal Treaty of Peace and Friendship (1950)

The treaty allows free movement of people between the two nations and
gives mutual privileges to citizens of the two countries to travel, work, settle,
buy property and do business.

Nepal-Bhutan

The 1993 agreement between Nepal and Bhutan for verifcation of Bhutanese
refugees in camps in Nepal to facilitate their repatriation to Bhutan. In
2000, the process of joint verifcation promised by the 1993 agreement was
initiated after much delay but has since failed to make any headway.

15
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International Centre for Ethnic Studies (ICES). In 2008, this was developed
into the South Asian Charter on Minority and Group Rights. The charter,
instead of formulating new norms for the protection of minority and group
rights, built on existing instruments such as the SAARC Social Charter,
ICCPR, ICESCR, CERD and CEDAW and adapted them to the specifc con-
text of South Asia. Yet again, in the absence of a set of binding instruments
and implementation mechanisms, the charter has remained unfulfiled
(Khan and Rahman, 1999: 95). Recently, there has been some movement
in civil society circles to form a ‘People’s SAARC’ as a forum for regional
civil society to engage SAARC and state parties, including on the issue of
minority rights through its Working Group on Minority Rights. But the
challenge of getting state parties to take notice is not new. In sum, no civil
society efort has been able to make much traction with respective state par-
ties or even SAARC towards taking on board minority rights as an issue for
multilateral regional engagement, let alone crafting a regional instrument
for minority rights. Getting states to agree to a set of good practices and
grievance redressal procedures protecting minority and human rights has
remained a pipe dream.

As a way around this problem and to build a people’s movement to advo-
cate and push for a regional mechanism on minority rights, a group of civil
society organizations made up of minority rights activists and researchers
from across the region came together in 2015 on a platform — the South Asia
State of Minorities Report Collective - to systematically document the con-
dition of minorities in the region and use the report, planned to be produced
periodically, as an advocacy tool for change. This trans-regional platform
made up of research bodies and human rights and activist group working in
the spirit of volunteerism seeks to push the agenda on minority rights in the
region, to document and track performance, hold state parties to account and
build local and regional advocacy and related capacity on the subject. The
current South Asia State of Minorities Report (2016) (and its future editions)
is planned as the collective’s principal tool for advocacy. It is hoped that the
periodic reports on the outcomes for minorities and the quality of state pro-
visioning for them (that is locally led, well researched and grounded in facts
using international benchmarks and sustained to build a body of evidence),
will spur public debate on the subject in the region and create the conditions
for state parties and SAARC to agree to give serious consideration to issues of
minorities and how to deliver for them.
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Studying citizenship and
minorities in South Asia

The South Asia State of Minorities Report has been planned as a peo-
ple’s report on the condition of South Asia’s minorities put together by a
multi-national collective of civil society organizations from the region —
research, advocacy and activist groups with interest in minority and human
rights.* The objective is to document and track the conditions of minorities
in South Asia and the quality of state provisioning for them, benchmarking
international standards and covenants that member states are signatories
to in order to show breaches (where they exist) both in the laws and in their
implementation. The wider objective of the report and the collective is to
create public awareness on the subject of minority and human rights in the
region and locally so as to act to improve the practice of minority rights’
protection and promotion. Given its region-wide scope, besides document-
ing how minorities in each country perform, the focus of the report is also
strongly on issues that have a regional and trans-border import and appeal.

The report aspires to be objective in its reporting and grounded in facts
to build a body of evidence on outcomes for minorities and state provision-
ing that is well researched and uses robust methodologies and sources. It
is hoped that this focus on facts and aspiring to be seen to be objective
will help turn the debate on and around minority rights in the region from
one of ethnic identity aFliation and accommodation that often mars any
discussions of minority rights to that of citizenship rights — in essence,
equality and non-discrimination - regardless of identity a¥liations. In
the context of South Asia’s fraught post-colonial history, often centred on
majority-minority relationships we think that it is important to transcend
identity contestations and look at the subject of minority rights in terms
of its rights, safeguards and non-discrimination core. This is really about
promoting citizenship, a central challenge of the ‘deepening democracy’
agenda in the region.

We hope that in the long run public debates and discussions on ques-
tions of minority rights that the report will help engender will result in

4. South Asia State of Minorities Report Collective (henceforth the South Asia Collective)
made up of the following individuals and organizations, arranged alphabetically: Law
and Society Trust, Colombo; Misaal-Centre for Equity Studies, New Delhi; Nagorik
Udyog, Dhaka; National Commission for Justice and Peace — Women in Struggle for
Empowerment, Lahore; Omer Sadr, Kabul; and Social Science Baha, Kathmandu.
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individual South Asian states taking steps to create and strengthen national
as well as regional instruments, structures and mechanisms for minority
rights’ protection and promotion. But for that to happen we will have to sus-
tain the pressure so to speak — produce reports at short yearly or biennial
intervals — to be able to build for the collective and create a profle in the
media and among relevant policy circles besides the wider public as a cred-
ible source of information and insight on minority rights regionally. The
collective is determined to do this and produce report cards periodically to
lobby stakeholders for improved minority rights’ outcomes.

Given this long term vision, the present frst edition of the report
(2016) seeks to establish a baseline on minority groups and minority rights’
regimes, mechanisms and practices across country contexts in the region by
mapping the terrain. Subsequent reports will build on this to assess country
performance on minority rights based on events in the past year (country
overviews) whilst also providing thematic analyses of a subject of topical
interest for the region as a whole using a regional lens.

This report has many limitations, not least the absence of disaggregated
data by minorities, especially ofcial data. This varies signifcantly across
countries (also by minorities within the same country). With so little disag-
gregated data available, our claim to provide hard evidence on minority rights
has been tested. Mostly there is little hard evidence available especially from
ofcial sources and we had to rely on a mix of micro-case studies, sample sur-
veys and programme reports of civil society groups besides media reports to
base many of our arguments on. Secondly, given the voluntary nature of the
present enterprise we have not had the resources to conduct research of our
own to fll the big gaps in data. Almost all our data is sourced from secondary
sources and these anyways are limited. Consequently, the evidentiary basis
of much of our fndings and arguments might appear to be weak. However,
what working on the report has done is to help us map the state of data avail-
ability by thematic areas and countries so that we are in a good position now
to be able to identify gaps in data for any robust evidence building exercise. In
our subsequent reports we look forward to taking further steps in partnership
with our partner groups to fll the data gaps. This is a large agenda and time
taking but desirable, given our long-term objectives.

This introductory chapter lays out the research agenda of the report, sum-
marizes its fndings and seeks to provide a regional overview using a regional
lens to tease out key patterns and trends in minority rights’ precepts and prac-
tices in the region, concluding with a set of region-wide recommendations.
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The introduction is followed by six country chapters reporting on the
condition of minorities (except for Bhutan and Maldives) following a com-
mon structure and providing as a conclusion country level recommenda-
tions. Country chapters also contain profles of select marginalized groups
and good practice case studies to showcase how minorities sufer disabilities
and how they cope and to profle successful campaigns and interventions
by and for minority groups for rights’ protection and promotion to provide
lessons for others to follow.

Research objectives,
scope and data collection
Research objectives

The South Asia State of Minorities Report is envisioned as a people’s report
on the conditions of minorities in South Asia and their access to rights guar-
anteed by international minority and human rights instruments. The peri-
odic report seeks to track and report the status of minorities by country on
a range of internationally guaranteed rights while also providing regional
insights and perspectives on the success and denial of rights and their
possible solutions.

The goal is to contribute to advocacy for establishing South Asia-wide
minority rights standards and instruments through building a body of evi-
dence and spurring public debates and discussions including in and through
the media. The focus is on collecting facts on enforcement (or denial) of
minority rights; accounts of the processes of those denials; and the resul-
tant conditions of minority groups, individually and collectively. Through
this process we hope to bring facts to the notice of national, regional and
international actors; advocate for better disaggregated data gathering
and strengthened national level tracking and reporting of the condition
of minorities; and develop regional perspectives and a constituency for
solutions for minorities.

Linked to the last aspiration is an associated objective of the periodic
reporting - to mobilize civil society across the region around minority rights’
protection and promotion and aid in their advocacy work. We hope to sup-
port minority rights’ networks - grassroots as well as policy groups — to doc-
ument, report and raise their voices for minority rights. The report thought
of as a periodic document aims to give voice to minority groups and civil
society entities working on minority rights including to those working to
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develop models for efective delivery of minority rights’ programmes. The
attempt is also to foreground minorities’ voices and concerns along with
deploying cold facts and hard evidence of how minority rights are provided
or denied and how minority groups and their members cope.

Scope of the report and plan

The report provides a descriptive examination of both the theory and prac-
tice (laws and policies and their implementation) of minority rights’ pro-
tection in respective countries in South Asia, specifcally within the SAARC
region, looking at a range of rights guaranteed by international minority
rights instruments particularly the United Nations Minorities Declaration
1992 (United Nations, 1992) the four rights to life and security; equality and
non-discrimination; participation; and identity and culture.

We cover all eight SAARC member countries (Afghanistan, Bangladesh,
Bhutan, India, Maldives, Nepal, Pakistan and Sri Lanka) although practical
concerns meant that we could not cover Bhutan and Maldives in our detailed
country reporting.® The report also makes comparisons on outcomes across
countries to draw out regional patterns, strengths and weaknesses to better
understand the dynamics and to propose nuanced recommendations. The
country reports cover a range of minority groups — determined by religion,
ethnicity, language and caste, as the case may be - to evaluate how a partic-
ular country’s laws and practices impact on them. Here, given the salience
of inter-sectionality we seek especially to focus on groups that sufer aggra-
vated exclusions as a result of their minority status on multiple counts - reli-
gion and caste; caste and ethnicity; and religion and gender, among others.

We provide country overviews about the conditions of minorities
supported by data tables on a range of minority rights, on a year on year
basis, based on events of past years. We also profle severely marginalized
minority groups to provide a rich account of the lived experiences of very
excluded minority groups to demonstrate how denial of rights impacts the
lives of vulnerable groups and how they cope. And lastly, we survey and
report on good practices in minority rights protection, especially communi-
ty-led eforts by minority groups and by other civil society entities to point
ways to change.

5. InBhutan’s case at least, this also represents the degree to which minority voices are ab-
sent from political, development or minority discourses in the country Despite repeated
attempts we were not able to identify minority rights’ partners in the country to work
together on the report.
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Given the signifcant challenges involved in reporting on the state of
minority rights, year on year, due in part to less than robust availability of
most relevant data in the most appropriate form we devote the frst report
(2016) to mapping the terrain to establish a baseline in terms of minority
groups in a country and their rights’ concerns; the structures of minority
rights protection available in a country (laws, institutions, policies and
mechanisms); the institutional environment (the political economy of
minority rights’ policymaking and implementation); rapid assessment of the
working of laws and mechanisms using secondary data; and the availability
of data in diferent sectors. This account takes a historical approach. With
the baseline established, it will be easier to produce subsequent reports and
also plan for eforts to create evidence and generate ‘data’, where availability
is a problem. In the process of this mapping we also hope to build partner-
ships with stakeholders to help facilitate generation of new knowledge and
evidence establishing alliances for minority rights advocacy.

Subsequent annual reports will assess performance on ‘minority rights’
by country based on events of the particular year using data and case studies
to provide a snapshot of how the country performed. This country reporting
will be preceded by an analysis of a thematic subject, a new one every year,
on how diferent countries in the region performed on the subject using an
explicit regional lens. This combination of cross-country regional and coun-
try-specifc local perspectives and in-depth analyses of a thematic area and
a broad-brush checking out of the performance on a range of minority rights
based on events of a particular year should provide us a good balance of
reporting and analyses of minority rights which will be useful for our larger
advocacy work.

Methodology, data collection and sources

The current report, ‘Mapping the Terrain’ of minority rights protection in
South Asia, entails three levels of analyses:

i. Firstly, assessing constitutional provisions and legal frameworks (the
theory) determining minority rights protection in a particular country
and checking them for compliance against international instruments
for range, scope and depth. This analysis examines national laws and
statutes against UNDM and other international instruments. Here we
also look, although briefy, at the history of the development of the legal
framework in a country to put the country’s minority rights framework
in a historical perspective. The aim is to provide a sense of movement
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on whether the minority space has widened or narrowed and the factors
infuencing those changes. This section is based on a detailed review of
literature.

i. Secondly, checking out how national instruments (laws, policies and

programmes in place) for minorities are being implemented across a
range of minority rights (life and security; identity and culture; equal-
ity and non-discrimination; and efective participation) to determine
the efectiveness of enforcement and how it measures up to the intent
of international instruments. This analysis is based on an examina-
tion of public data (where available) disaggregated by minority groups;
accounts of the working of agencies and programmes of the state as they
relate to minority communities; case study research and programme
reports of non-governmental organizations; and media reports and
published works by national and international research and advocacy
groups.

Thirdly, we also attempt to determine how the working of laws, and pol-
icies and practices are impacting outcomes for minorities at macro level
—school dropouts, infant mortality, poverty incidence and employment
— against national averages. Given that the availability of disaggregated
data on various well-being indicators is so severely limited this analysis
mostly uses case studies and media reports to make the connection. But
as we come out with more reports over time the attempt will be to try
to strengthen our disaggregated data capturing and analysis capacity to
make this aspect of the reporting more systematic. Ultimately, this anal-
ysis will be data intensive putting together standardized statistical tables
on a range of well-being outcomes using datasets on various measures
of well-being to compare outcomes across countries (and sub-national
entities) and temporally by year.

Our ‘profles’ of severely marginalized minority groups embedded in the

chapters are designed to provide a window to understanding minorities’ life
stories and how the working of minority rights’ regimes impact the groups
to provide an account of the human impact of the quality of provisioning
for minorities and how the groups cope. These accounts use multiple qual-
itative approaches and tools — ethnographic, as well as case study design
—sourced largely from research and media reports and the working of the
civil society/NGO sector to foreground minority voices and the case stories
of their struggles for improved outcomes.
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The ‘good practice case studies’ of minority rights’ mobilization and
advocacy use the case study method to provide a rich account of commu-
nity-led eforts for minority rights to draw out lessons for replicating their
success in comparable situations. These are based solely on programme
reports of minority rights’ NGOs and community organizations and inter-
views with programme staf, supported where available by media reports.

Overall, we rely wholly on secondary sources for our reports — o¥cial
and non-ofcial datasets; case studies; o¥cial and non-oFcial evaluations
and reports; media reports; NGO programme documents; and published
works. The biggest challenge in this context is availability of disaggregated
data (and insights) on the condition of minorities and the working of laws
and programmes for them. This is an outcome we hope to encourage as we
work across multiple countries and partners.

Who are South Asia’s minorities?

Before we delve into a survey of the condition of minorities in South Asia,
let us understand who they are. There is great variation in terms of distin-
guishing their ethnic, religious and linguistic characteristics refecting the
diversity in the region. But as with other situations, it is a particular group’s
self-identifcation as a group and its numerical inferiority and ultimately
non-dominant position that determines its minority status (see Box 6).
This naturally relates to who the majority is in a particular country, a
dynamic with connections to how national identities are constructed and
defned. This is not to say that minorities are in any way monolithic catego-
ries or that they are fxed — there are many diferences within groups and
the categories can also be dynamic with changing identities. Table 3 gives a
list of the principal minority groups by country.

Let us quickly review the situation of who the minorities are, by country.

Afghanistan

The Afghan Constitution (of 2004) does not defne minorities, but it does
identify 14 ethnic groups and nationalities. Ethnicity (based on language)
determines the construction of much of Afghanistan’s identity although
religion too has played an important role. Pashtuns and Tajiks are the main

6. Whilst Pashtuns are politically dominant, Tajiks could be said to dominate in the realm
of socio-cultural life and in people to people interactions. Persian/Dari/Farsi - the lan-
guage spoken by Tajiks and Hazaras - is the lingua franca for all groups.
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Box 6. Minorities - a defnition

There is no universally accepted legally binding defnition of
minority and minority rights. According to the Minority Rights
Group (2015: 267), minorities are ‘disadvantaged ethnic, national,
religious, linguistic or cultural groups who are smaller in number
than the rest of the population and who may wish to maintain and
develop their identity.’

The most well accepted defnition of minorities, that by the Spe-
cial Rapporteur on Prevention of Discrimination and Protection
of Minorities is:

a group numerically inferior to the rest of the population of
a State, in a non-dominant position, whose members — being
nationals of the state - possess ethnic, religious or linguistic
characteristics difering from those of the rest of the popu-
lation and maintain, if only implicitly, a sense of solidarity,
directed towards preserving their culture, traditions, religion
or language (Capotorti, 1991:98).

As Khan and Rahman note (1999:3), this defnition implies that
the factors that must be taken into account in identifying minori-
ties are:

i. Numerical inferiority: Minorities are almost always imagined
as numerically inferior although this is determined by refer-
ence to the size of ‘the rest of the population of a state’.

...contd. ...

ethnic groups, with Pashtuns being dominant.® In the absence of a national
Census, it is difcult to say what their exact numbers are but estimates put
the Tajik population at 35 per cent (Pashtuns by the same reckoning are
anywhere between 40-45 per cent of the population). There are a large
number of ethnic minorities. As for religious minorities, these are mostly
small groups with Sikhs and Hindus being the principal ones as also Baha'is.
Shias (Hazaras mostly, but also Qizilbashs) are also seen as religious
minorities.

Bangladesh

Bangladesh’s Constitution makes Islam the state religion. However it pro-
tects the rights of all citizens. Article 28 (1) states ‘The State shall not dis-
criminate against any citizen on grounds only of religion, race, caste, sex or
place of birth.” Bangladesh’s national identity has been infuenced by Bengali
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...Box 6 continued ...

ii. Non-dominant position: At the core, ‘minority’ is a political and
sociological reality and is not merely numerical. The determining
factor is the degree of political participation and social inclusion.
‘In fact, minorities are possibly undermined not so much by their
weaknesses in numbers, but by their exclusion from power’ (Khan
and Rahman, 1999:16).

iii. Distinguishing ethnic, religious or linguistic characteristics: Only
those groups within a population are considered minorities who
difer from the rest of the population of the state in which they
exist by reference to ethnicity, religion or language. In Article 1,
the United Nations Minorities Declaration refers to minorities as
based on national or ethnic, cultural, religious and linguistic iden-
tity.

iv. Nationality: Minorities are citizens of the state that they live in.
They generally exclude refugees, foreigners and migrant work-
ers, although some formulations are more inclusive and also in-
clude non-citizens (see United Nations 2010:4-5 on this).

When applied to South Asia, this defnition means disadvantaged reli-
gious, linguistic and ethnic groups are minorities as are Dalits (literally
‘broken people’ or ‘crushed’); as well as indigenous people, variously
called Adivasi.

language and culture, with the former playing a central role. More recently,
religion — Islam in this case — has been increasingly becoming a central
element of national imagination so much so that commentators talk of a
change in national imagination from ‘Bengali’ nationalism to ‘Bangladeshi’
(Bhardwaj, 2010:3). Non-Bengali speakers — indigenous groups and Urdu
speakers —are the principal linguistic minorities, and Hindus and Buddhists
are the main religious ones.

Bhutan

Bhutan does not have a written Constitution but its national identity under
the monarchy is constructed around Buddhism and the dominant Dzongkha
linguistic identity. Interestingly and bucking the trend of numerical domi-
nance marking majorities, Ngalungs, the dominant group in the kingdom
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— living in the north-west, who profess Buddhism and speak Dzongkha —
make up only 15 per cent of the population and are thus really a minority
ruling elite. Sharchops (who are Buddhists but speak a minority language,
and inhabit the north-east) are demographically the dominant group. They
make up 50 per cent of the population and are the principal minority. But
it is the Lhotsampas (the southerners professing Hinduism and speaking
Nepali), making up 30-35 per cent of the population at last count, who are
minorities in the true sense. (see Box 7)

India

India’s Constitution defnes minorities as religious and linguistic, and these
besides ethnicity, are the main markers of minorities in the country. The
Constitution defnes itself as secular in religious terms, with Hindi language
and taking the pre-eminent, although not the sole position. But increas-
ingly, the national identity is being sought to be redefned in Hindu religious
terms. Muslims (14 per cent of the population, 2011 Census), Christians (2.3
per cent), Sikhs (1.72 per cent) and Buddhists (0.7 per cent) are the main
religious minorities, there also being a large number of linguistic and eth-
nic minorities. Although not oFcially defned as such, Dalits and Adivasis
(included largely within the Hindu fold, but a signifcant section also pro-
fessing minority faiths) form the largest section of the ‘minority’ population
with a small upper caste elite dominating power and infuence.

Maldives

Maldives defnes itself as an Islamic state. And despite the apparent homo-
geneity of a largely Muslim population there is signifcant ethnic and lin-
guistic diversity — Sinhalese, Dravidians and Arabs with overlays of respec-
tive languages. These are also the lines along which minorities are defned.
(See Box 8)

Nepal

Nepal's new Constitution (2015) defnes the country as ‘a nation of minori-
ties’ given that no single group in the new dispensation is overwhelmingly
dominant. The old order, recently pulled down, saw Nepal largely as a nation
of Hindu hill-castes. The new Constitution recognizes minorities and bases
this on multiple axes of caste, geography, ethnicity, language and religion in
an efort to include them all. In that sense, Nepal’s is a case of an expanded
concept of national identity and of the defnition of minorities.
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Box 7. Minorities in Bhutan

The Bhutan Constitution deems Buddhism as the state’s ‘spiritual
heritage’ and aims to develop a society ‘rooted in Buddhist ethos.’
There is forced participation of children and government employees
in Buddhist prayer meetings and restrictions are put on activities of
groups that are not Buddhist. In any case, there is the imposition of
Ngalung language/and dress code overall.

Bhutan is a unique case, with a minority elite (the Ngalungs mak-
ing up 15 per cent of the population) being the dominant power in
what is essentially a three-way ethnic make-up (Buddhist Ngalungs
in the north-west: Buddhist Sherchops in the north-east; and Nepali
speaking, Hindu Lhotsampas in the south). Sharchops (who speak a
minority language) are demographically the dominant group mak-
ing up 50 per cent of the population. They are the principal minori-
ty. But it is the Lhotsampas (the southerners, professing Hinduism
and speaking Nepali), making up 30-35 per cent of the population at
last count, who are minorities in the true sense.

Language and Buddhism form the bedrocks of the Ngalung state that
seeks a homogenized society around Dzongkha language, dress code
and Buddhist religion.

The homogenizing trend is so strong that in the late 1980s, a sixth of
the population of the Nepali speaking Lhotsampas were stripped of
their citizenship, paving the way for their expulsion in 1991-92. The
backdrop to this was discrimination against Lhotsampas increasing
from the late 1980s in the context of Bhutanese elite’s fears of Ne-
pali domination and of political/armed movements in the region.
This resulted in land and jobs being taken away and the Lhotsam-
pas being disenfranchised. More than 100,000 Lhotsampas turned
stateless as a result of the disenfranchisement and were forced to
take refuge in UN refugee camps in Nepal. This was one of largest
forced migrations in history. Not one refugee has still been allowed
to return. Some 60,000 have relocated to western countries includ-
ing US and Canada. But with the media not covering the plight of the
remaining Lhotsampas in Bhutan, the movement of international
visitors being restricted in the south and those in Bhutan not wishing
to share information on their conditions by phone or mail for fear of
retribution, it is difFcult to say what the situation of Lhotsampas in
Bhutan is today. Other minorities too sufer disabilities particularly
religious minorities barring Hindus who are prevented from freely
practising their faith.

Source: US Commission on International Religious Freedom (2015); Mishra (2013).
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Box 8. Minorities in Maldives

Despite the apparent homogeneity of a largely Muslim population
in the Maldives there is signifcant ethnic and linguistic diversity —
Sinhalese, Dravidians and Arabs with overlays of respective languag-
es. Maldives’ indigenous population of some 393,595 (2011 count) is
overwhelmingly Sunni Muslim with a Constitution that recognizes
only Islam. This restricts freedom of religion and conscience. The
law prohibits citizens from practicing any religion other than Islam
and Islam itself can only be practised in the government version of
Sunni Islam. The public practice of any other faith including other
varieties of Islam is banned. And propagation of any religion other
than Islam is a criminal ofence. The government controls all reli-
gious matters including the practice of Islam. Recently the Parlia-
ment enacted a law on religious unity centralizing the control of all
mosques and prayer houses taking powers away from local councils.

Of late, the absence of religious freedom provisions has been further
reinforced (US Commission for International Religious Freedom,
2014:4). The government is beginning to monitor and restrict any
act deemed by it to be unlslamic or anti-Islamic including blogs and
Facebook pages. The Constitution stipulates that non-Muslims can-
not become citizens. All public ofFces such as the president, min-
isters, judges and Members of Parliament are reserved solely for
followers of the Sunni school of Islam. The US Commission for In-
ternational Religious Freedom notes: ‘There were reports of societal
abuses and discrimination based on religious a¥liation, belief, or
practice, particularly incidents against those who did not conform to
a strict, conservative interpretation of Islam.’

Pakistan

Pakistan’s Constitution defnes Pakistan as an Islamic republic and recog-
nizes minorities — religious and ethnic. The former are principally Hindus,
Christians and Sikhs, and the latter Baluchs, Sindhis, Pakhtuns and
Mohajirs. The national identity is centred around Islam — Pakistan’s self-im-
age of being the land of Muslims - with Punjabi language (and ethnicity)
providing the glue. Defning national identity purely in religious terms has
however not helped Pakistan bridge its ethnic and religious divides and cru-
cially is now leading to contestations around religion too with Sunni iden-
tity taking precedence to the exclusion of other Islamic sects, Ahmadis and
Shias most prominently. These communities increasingly fnd themselves
in a state of limbo neither included in dominant imaginations of the nation,
nor clearly defned as minorities with clear rights.
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Sri Lanka

In Sri Lanka, national identity is an amalgam of Buddhist and ethnic
Sinhalese elements. The Constitution defnes itself as secular, but gives
foremost place to Buddhism. The Tamil speaking population —mostly
Hindus, inhabiting the country’s north-east — is the principal minority that
has felt largely excluded, the outcome of which and also the cause of con-
tinuing exclusion being the long standing armed ethnic movement that the
Sri Lankan state has recently crushed militarily. Other minorities that have
also felt wronged, more so recently, are Muslims dispersed across the coun-
try as well as Christians.

De-jure and De-facto Status of minorities
in South Asia

Some conclusions can be draw from the previous section based on what the
national identities are, how these infuence the defnition of minorities —
de-jure and de-facto - and what that means for minorities and their ability
to access citizenship rights:

i. Inmost cases, national constitutions defne the communities, hence that
is a good starting point to identify minority communities to focus on
and assess their conditions. However, at other places identifcation is
itself problematic. The Ahmadis’ case in Pakistan is a peculiar one where
a group is forcibly and o¥cially turned into a de-facto minority and
refused identifcation within the larger and dominant Muslim identity.
They sufer a double jeopardy when they are neither oFcially declared
a minority — thus accepting them as citizens entitled to basic rights —
nor being able to access those rights without denouncing their religious
beliefs.

ii. Similar is the case of Bhutan where Nepali speaking Lhotsampas have
been declared non-citizens and large sections have been forced out of
the country efectively making them stateless. In Bangladesh, Urdu-
speakers, otherwise called ‘stranded-Pakistanis’ and in Sri Lanka,
‘Indian’ or ‘estate’ Tamils, have similarly been disenfranchised denying
them the basic rights of citizens — most are ‘stateless’ - not to talk of any
special protective measures. Likewise, large sections of Muslim Bengali
speakers in the Indian state of Assam are often labelled ‘Bangladeshi’,
implying illegal migrants questioning their citizenship. This is taken to
its extreme in the case of Maldives where all non-Muslims are non-cit-
izens. There are other albeit less fraught cases too: In India, although
Jews and Baha'is are clearly religious minorities they are not declared so
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ofcially whereas smaller groups with similar socioeconomic conditions
(such as Jains, considered a branch of Hinduism) have been categorized
as a minority. This, within India’s regime of minority rights has implica-
tions for protective and promotional rights for the groups such as ‘per-
sonal laws’ that govern family law matters as well as rights to manage
their own educational institutions.

How do minorities in South Asia fare?

In this section we provide a broad-brush survey of the conditions of minori-
ties in the region, summarizing the fndings of the country surveys on
minority rights treating the material analytically to try and draw out pat-
terns and trends across the region, using a regional rather than a country
lens. Like the country reports to come, this survey too uses as its frame-
work the UN Minorities Declaration 1992 and its four-fold categorisation of
minority rights of life and security, identity and culture, participation and
non-discrimination in the socioeconomic sphere (see Box 9).

Life and security

All countries in the region provide a guarantee of life and security to all their
citizens. This includes minorities. Yet there is widespread physical violence
and denial of right to life disproportionately of members of minority com-
munities across the region. Minorities also sufer disproportionately when
they are denied civil and political rights. We notice three broad trends here:

i. Violence against minorities is, in essence, about state failure, that is, the
state’s inability to protect minority groups from violence by private par-
ties. This is an aspect of state failure given that the police is unable to
protect vulnerable minorities from attacks by non-state parties (mostly
militant arms of fundamentalist groups movements and individual and
group acts of violence), and that law courts are unable to hold the perpe-
trators to account, thus failing in the state’s foremost duty to protect. In
these situations state agencies are either overwhelmed by non-state actors
or have weak capacity to protect minority citizens to begin with. Examples
here include the violence by Afghan Taliban on Hazaras and women and
other minorities in Afghanistan; by groups such as the Ansarullah Bangla
Team and the Jamaat-ul-Mujahideen Bangladesh (JMB) on minorities
and progressive bloggers in Bangladesh; by Bajrang Dal, Shiv Sena and
other Hindu right wing groups afliated to the Rashtriya Swayamsevak
Sangh against Muslims and Christians in India; by militant Islamist
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Box 9: Categories of Minority Rights

There are principally four ‘minority rights’. Taken together, these are
established rights under international law; they are inter-related and
built on the framework of individual human rights.

i. Protection of life and security

Genocide Convention 1948, the United Nations Declaration on
Minorities (UNMD) 1992 and the Durban World Conference Against
Racism (WCAR) 20012 attempt to operationalize the right to survival
and existence.

Article 1 of the UN declaration states: ‘States shall protect the exis-
tence....of minorities, within their respective territories....” (United
Nations, 1992).

The guidance for implementation on UN minorities declaration
states:

‘Protection of minorities should focus primarily on the protection of
the physical existence of persons belonging to minorities, including
protecting them from genocide and crimes against humanity’ (Unit-
ed Nations, 2010:7).

The 2001 Durban Declaration and Programme of Action (DDPA)
afrms that:

..... minorities, where they exist, must be protected and that persons
belonging to such minorities should be treated equally and enjoy
their human rights and fundamental freedoms without discrimi-
nation of any kind’ (para 66, p.13). It calls on states to protect the
physical existence of minorities, including from genocide and crimes
against humanity.

ii. Protection and promotion of identity and culture

UNDM (1992) recognizes that persons belonging to national or eth-
nic, religious and linguistic minorities have the right to enjoy their
own culture, to profess and practise their own religion and to use
their own language in private and in public freely and without inter-
ference or any form of discrimination. These provisions are further
strengthened by DDPA (2001) aFrming that ‘the ethnic, cultural,
linguistic and religious identity of minorities, where they exist, must
be protected and that persons belonging to such minorities should
be treated equally and enjoy their human rights and fundamental

...contd. ...
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groups such as Sipah-e-Sahaba, Lashkar-e-Jhangvi and Pakistan Taliban
against Shias, Hazaras and other minorities in Pakistan; and in Sri Lanka
in recent years against Muslims and Tamils by Buddhist nationalist
groups such as the Bodu Bala Sena and Sinhala Ravaya.

ii. Besides poor state capacity, violence against minorities also represents

weak rule of law, specifcally the selective application of laws by agen-
cies of the state denying minority groups’ protection under the law and
access to justice. Poor eforts by the police and security forces to pre-
vent anti-minority violence (either directed at individuals or the entire
community) from breaking out, and once it has, weak eforts to con-
tain it, is one aspect of this weak rule of law. Equally, other aspects of
the criminal justice system including recording of crimes, investigating
them and prosecuting perpetrators are all fraught, especially when it
afects minority groups, in efect denying members of minority groups
the right to equal protection under law. This selective application of the
law is much more than weak capacity to protect; in most cases it rep-
resents collusion between state actors and anti-minority groups result-
ing in systematic erosion of the rights of minorities to equal citizenship.
These take many forms — state actors being infuenced by majoritarian
anti-minority ideologies and biases in discharging their responsibilities
at best, to state actors abdicating their responsibilities allowing anti-mi-
nority groups to overwhelm state institutions and using those against
minorities in its worst form. Biased policing and delivery of justice,
much normalized across South Asia, is a good example of the former
and genocides and pogroms not uncommon in the post-colonial history
of the region that of the latter.

In some cases, it is not so much the weak application of the laws that
is problematic, but the laws themselves contain the seeds of violence
against minority groups. Blasphemy and anti-Ahmadi laws in Pakistan,
Vested Property regulations in Bangladesh and laws against cow slaugh-
ter and conversions in India are examples of regulations that provide
opportunities (in how they are applied) for biased state actors colluding
with private anti-minority groups to perpetrate violence against vulner-
able members of minority groups.

. Finally, cases where the state directly denies the right to life to members

of minority groups. lllegal detentions, torture, custodial deaths, extra-ju-
dicial killings and fake encounters and enforced disappearances are all
human rights violations that occur with regularity in the region with
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...Box 9: Categories of Minority Rights continuied ...

freedoms without discrimination of any kind’ (para 66). DDPA en-
joins upon states ‘to prevent forced assimilation and the loss of cul-
tures, religions and languages’ and encouraging conditions for the
promotion of national, ethnical, cultural, religious and linguistic
identities of such minorities and for diversity and plural identities to
be protected and respected (United Nations, 2010:7).

iii. Equality and non-discrimination in the socioeconomic sphere

UNDM (1992) provides that persons belonging to minorities may ex-
ercise their rights individually as well as in a community with other
members of their group without any discrimination. Non-discrimi-
nation and equality before the law are the basic principles guiding
human rights. Discrimination can take many forms — formal and
substantive discrimination; direct and indirect forms of diferen-
tial treatment; de-facto and de-jure; and discrimination in the pri-
vate and public spheres (United Nations, 1992:11). For minorities
to enjoy non-discrimination there should be formal freedoms and
equality (such as equal access to social services and employment in
the public and private sectors) and programmes for empowerment
of those who in the past have been the subject of discrimination or
who sufer persistent discrimination. This might call for diferential
treatment of such groups such as through ‘afrmative action’. The
International Convention on the Elimination of All Forms of Racial
Discrimination allows for ‘special measures’ as does the Convention
on the Elimination of All Forms of Discrimination against Women
(‘temporary special measures’) and the Human Rights Committee
that enjoins states to take afFrmative actions to diminish or elimi-
nate conditions that are discriminatory (United Nations, 1992:10).

iv. Efective and meaningful participation

UNDM (1992) aFrms that persons belonging to minorities have the
right to participate efectively in cultural, religious, social, econom-
ic and public life. Herein, the right to participate in ‘public life’ in-
cludes, among other rights, those relating to elections and to being
elected, the holding of public oFce and other political and adminis-
trative domains. Also the right to participate efectively in decisions
on the national, and where appropriate regional level, concerning
the minority to which they belong or the region in which they live.
This right, according to UNDM is ‘in fact essential to preserving
minorities’ identity and combat social exclusion’ (United Nations,
1992:12).

...contd. ...
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minority groups disproportionately afected. Much of this takes place
in the context of nationalistic conficts — in Kashmir and the North East
in India, Baluchistan, Karachi and NWFP in Pakistan, against Tamils in
Sri Lanka (and in the past in the Chittagong Hill Tracts in Bangladesh,
besides against Maoists in Nepal). The global ‘war against terror’ has
provided another setting for subversion of justice with national security
providing a cover for large-scale violations of the right to life, minorities
again sufering the most. In both contexts, harsh ‘extra-ordinary laws’,
devised by the state to counter ‘anti-state’ violence provide the basis for
systematic violations. The Armed Forces Special Powers Act, 1958, 1990,
the (J&K) Public Safety Act 1978 and the Unlawful Activities Prevention
Act 2004 in India; Protection of Pakistan Ordinance 2013 and its
amendment, the Actions (in Aid of Civil Power) Regulations 2011 and
Anti-Terrorism Act 1997 including its many amendments in Pakistan;
Public Security Ordinance 1947,Prevention of Terrorism Act 1979 and
Emergency Regulations, 2000, 2005 in Sri Lanka; and the Nepal Public
Security Act 1989 and the Anti-State Crimes and Penalties Act 1989 in
Nepal are instruments used by South Asian states against their peoples,
mostly minorities. Besides violating due process, state impunity is a key
factor here with law and the criminal justice system aiding impunity of
state actors (to violate rights) and the systematic denial of justice, either
juridical or compensatory.

Identity and culture

Right to identity, culture and conscience, is a key minority right. It is partic-
ularly important for multi-ethnic societies and in helping promote diversity
ensuring that these rights are available equally to all, including minorities.
Overall, South Asia fares poorly on the right to identity and culture. Most
states provide some sort of freedom of identity, but the general trend is to
promote the identity and culture of the majority community towards inte-
grating the various diversities into a homogenized conception of the nation.
Majoritarian ideas and imaginations, themselves the outcome of the pecu-
liar history of the region, are behind much of this push for assimilation.
These result in severe restrictions placed on minorities. Let us look at the
diferent arenas closely.

i. Religious freedom is a key marker of right to identity and culture. There
exists a wide spectrum here with Maldives disallowing in law any prac-
tice that is non-Islamic; poor in Bhutan where registration require-
ments mean that only Buddhist and to some extent Hindu groups are
allowed freedom of religious practice; poor again in Pakistan against
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...Box 9: Categories of Minority Rights continuied ...

These provisions imply that mechanisms are required to ensure that
the diversity of society with regard to minority groups is refected in
public institutions such as national parliaments, the civil service sec-
tor, including the police and the judiciary and that persons belong-
ing to minorities are adequately represented, consulted and have a
voice in decisions which afect them or the territories and regions in
which they live.

Participation must be meaningful and not merely symbolic and
recognize, for instance, that minorities are commonly under-rep-
resented and that their concerns may not be adequately addressed.
The participation of women belonging to minorities is of particular
concern. What is needed is not just their formal representation in
governing institutions but efective participation in decision mak-
ing so as to promote among minority communities the ownership of
decisions.

Ahmadis who are prevented from practicing their faith; to availability
of formal religious freedoms in Afghanistan, Bangladesh, India and Sri
Lanka (and Pakistan for religious minarities) but practical restrictions
on freedom of religion there, given the atmosphere of fear and intimida-
tion against religious minorities in all these countries.

Language aFliations and freedoms is another key right to identity. It is
also mixed up deeply with issues of ethnicity and in the context of South
Asian history, has been an important trigger of conficts. Bangladesh’s
is the most famous case with the Liberation War (1971-72) waged by
Bengali nationalists against, among others, the linguistic assimilationist
policies of the Pakistan state. Tamil ethnic conFict in Sri Lanka too had
its roots in the linguistic policies of the Sri Lankan state restricting Tamil
language. Other prominent ethnic movements in the region — Kashmir
and those in north-eastern India for instance - draw sustenance from
perceived assimilationist policies and practices of the national govern-
ment. In non-conTfict contexts too language and ethnicity continue to
be sites of discrimination and denial for minorities. This is refected
in language homogeneity and domination against minority languages.
Urdu and other non-Bengali languages in Bangladesh; Baluchi in
Pakistan; Nepali-speaking Lhotsampas in Bhutan; and minor languages
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in Afghanistan are examples of this. India has shown the way in accom-
modating linguistic demands and autonomy through administrative
decentralization and by creating linguistic/ethnic provinces but the fate
of dispersed minority languages, especially Urdu, has been harsh wors-
ening with the growing hegemony of Hindi, the dominant language.

Socioeconomic rights

Non-discrimination in accessing services and opportunities is a key minority
right. This has implications for the socioeconomic condition of minorities
and their well-being. Across the region, laws promise equal access and
non-discrimination to all in public services and opportunities. And yet
minorities make up disproportionate sections of the poor and excluded in
all countries. Hindus and Christians in Pakistan, Muslims (besides Dalits
and Adivasis) in India, Dalits and Muslims in Nepal and Dalits and indig-
enous groups in Bangladesh sufer the worst socioeconomic drawbacks.
Their access to services such as health and nutrition, sanitation and educa-
tion, as well as to opportunities such as remunerative employment, credit
and markets, is limited. Discrimination is at the heart of exclusion with
minorities denied equal access to services and opportunities that the rest of
the population expects as a matter of right. Discrimination works at multi-
ple levels — local, where services are provided, but also at the policy level,
where absence of a mechanism to identify and check discrimination enables
discrimination to play out unfettered.

Across the region there is a dearth of eforts to address the depriva-
tions faced by minority groups in the socioeconomic sphere. It is possible
to deal with the situation through targeted programmes aimed at the spe-
cifc disabilities and discriminations that minority groups face. India has
an elaborate programme of support for Dalits and Adivasis including bet-
ter access to services, housing, employment and education. In comparison,
recent support programmes for minorities seem to be very modest in their
design. Their implementation leaves much to be desired. Across the region
there is little policy focus on addressing minority disabilities including poor
documentation, tracking and reporting of data disaggregated by minority
groups and little attention to cast the spotlight on how universal anti-pov-
erty programmes and services work especially for minority groups. Overall,
minorities and minority well-being are not a policy priority. This is a serious
weakness.
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Efective participation

Participation in public life including adequate representation and role in
decision making in governing institutions is a key determinant of minori-
ties’ realization of equality and well-being. Most South Asian constitutions
profess equality and non-discrimination to all citizens, including minori-
ties. Yet, minorities’ exclusion from participation in public life including in
governing institutions is widespread. This has a wider impact on the real-
ization of all other minority rights. Here we focus on the representational
dimension of participation, looking at:

- political representation in elected bodies at the national and lower levels

- representation in civil services

There are broadly two trends here:

i. Legally denied, where the law itself discriminates between groups and
minorities are denied equal treatment, for example, in accessing public
ofce. Pakistan does not allow a person of any other faith but Islam to
stand for ofFce as President. In the case of the Prime Minister though
the law does not prevent non-Muslims, restrictions kick in in terms
of preventing non-Muslims from taking oath of ofce thus efectively
keeping this position out of reach of minorities. Ahmadis, given that
they are deemed non-Muslims, too are denied this right of standing for
ofce. Their exclusion in participation runs deeper as they are denied
even the right to vote in elections. And whilst the Constitution puts in
place mechanisms for protection of minority representation in national
and provincial assemblies through separate quotas these are not robust
enough to ensure either proportionate or meaningful representation of
religious (and ethnic) minorities in these houses. Similarly Maldives,
Bhutan and Afghanistan discriminate against minorities when they
restrict their access to political ofFce.

ii. Denied in practice: India does not discriminate formally against minori-
ties in access to political and public ofFce including the highest ones.
And yet minorities, especially Muslims, are very poorly represented in
elected assembles at national, state and local levels efectively blocking
them of both from decision making and from a sense of being wedded
to national processes. Critics have pointed to the design of the electoral
system that encourages majoritarian outcomes combined with the
absence of any proactive eforts to bring minorities, especially religious
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minorities, into governing institutions as being the cause of much of this
poor representation.

iii. Nepal is charting a new course in the region in terms of crafting an inclu-
sive regime of political representation and participation for minority
groups. It seeks to do this through devising an electoral system that
seeks not only to keep the doors to political representation open to all
(through the frst-past-the-post system) but combines that with mea-
sures for positive support to traditionally marginalized groups (Dalits,
religious minorities and women among others) to be better represented
in Parliament and newly devolved provincial assemblies through a com-
bination of ‘proportional representation’ and ‘quotas’ for marginalized
groups. The new arrangement is already showing results with a marked
increase in the representation of Dalits, women and minorities. This is
still an evolving system but one that holds promise for a region where
the norm is for minorities to be kept out of political power.

Civil services and the public sector in general are equally unrepresen-
tative in the region mirroring the barriers that minorities face to political
representation. There seems little efort by states to encourage greater
minority engagement through programmes such as quotas. India, with
an elaborate system of ‘reservations’ for Dalits (Scheduled Castes) and
Adivasis (Scheduled Tribes) and other ‘backward’ groups in Parliament and
state assemblies fails to provide anything similar for religious minorities.
The handful of countries that do reserve quotas among other measures to
encourage minority representation seem not to be able to show many results
of those policies - quotas for religious minarities in Pakistan in the army and
civil services and for adibashis in the Chittagong Hill Tracts in Bangladesh,
have not resulted in great improvements in their representativeness.

Scope of the Issue of Minority
Rights in South Asia

Several conclusions can be made drawing on the analysis presented in this
introduction:

i. The poor condition of minorities in the region efectively means denial
of basic rights to vast numbers of people (mostly on account of the dis-
crimination that minority groups face). These are rights that most states
provide in their constitutions and that which they are committed to pro-
viding (through international covenants that they are signatories to).
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In sheer numbers alone we are talking hundreds of millions of citizens
who are denied basic rights to life, security, identity and culture, socio-
economic well-being and participation. The vast scale of the denials also
contributes to the poor ability of South Asian countries to meet their
national development and well-being goals.

ii. Poor rights for minorities have implications for conficts. Behind many

of the ethnic conficts in the region — those fghting for greater auton-
omy within nation-states as well as movements for self-determination
seeking independent states for themselves — are minorities and their
perceived sense of grievances. Most negotiated solutions to these chal-
lenges — the Mizo Peace Accord, and that for linguistic accommodation
in India; the Chittagong Hill Tracts Peace Accord in Bangladesh; and
the Comprehensive Peace Accord in Nepal, for example — have been
about agreements on arrangements that purport to provide better for
minorities. Clearly, eforts at minority rights’ protection and promotion
are steps towards confict prevention too.

Underlying this poor show of minority rights are weak policy commit-
ments to delivering for minorities with little resort to robust institutional
mechanisms for minorities or to targeted programmes and projects
and poor attention to reviewing outcomes including through collecting
and reporting data disaggregated by minority groups. In other words,
minority rights, indeed human rights, are not a policy priority for most
South Asian states.

iv. Part of the reason for the weak policy priority for minority rights by

South Asian states is the region’s strong majoritarian atmosphere.
Nationalistic mobilization, both ethnic and religious, seeks to create
homogenous societies and the frst victims of this dynamic are usu-
ally minority groups. In recent times, majoritarian mobilization has
intensifed across the region. As the Minority Rights Group (2010:110)
notes, ‘a growing trend of radical, sometimes militant, nationalism and
religious extremism throughout the region, is posing a major threat to
religious minorities.” Islamist mobilization in Pakistan, Bangladesh and
Afghanistan, the Hindu right wing in India and Buddhists in Sri Lanka,
all seek to move towards hegemony of one religion and culture at great
cost to the countries’ minorities. In this context, any talk of minority
rights is seen by majoritarian groups and state actors as challenging the
state and hence it is quickly delegitimized.
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Majoritarianism and minority rights in South Asia

Majoritarian impulse is inherent in nation-states. In the case of South
Asian states, historical legacies strengthen the majoritarian trend. These
are about the region’s colonial encounter (including anti-colonial struggles)
politicizing ethnic and religious identities. But more important as a factor
was the creation of the post-colonial states through partition of much of
the subcontinent splitting up ethnic groups across new and arbitrary bor-
ders and fears of the political elites all-around of further disintegration of
successor states. Given this history the trend across the region has been for
antagonistic nationalism (between successor states) with frequent conficts
(inter-state as well as against minorities) all with adverse consequences
for minorities. As a result, denial of minority rights in practice even though
guaranteed in law carries on with impunity.

There are other factors too which contribute to the rising trend of major-
itarian nationalism in the region:

i. Institutional design: Parliamentary democracy with the frst-past-the-
post electoral design which is common to most South Asian nations
favours ‘majority take all' outcomes and ‘ethnic outbidding’ with con-
testants pandering to majority votes even at the cost of marginalizing
minorities. It is no wonder then that elections and electioneering in the
region are the sites of much minority bashing.

ii. Clash between elites for control over the state — related to the above
is the tendency of elites in their contests over control of state institu-
tions to pander to majority interests and sentiments even at the cost of
minorities. Elite contests with their narrow interests have a tendency to
structure national debates along ideological lines that then end up ben-
efting majorities at the cost of minorities.

iii. The media across the region is a refection of and a driver of populist
sentiments. The media— print and electronic - fuels jingoistic national-
ism again ending up working adversely for minorities.

iv. Finally a word about democracy in the region and the place of minority
rights in it. South Asia has had a mixed experience with democracy.
Some states have had long experiences with democracy although mostly
in its formal sense (of holding elections and periodically changing gov-
ernments). Others have had a more chequered history where even for-
mal democracy is only a recent phenomenon. The poor condition of
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minorities across the region then is a refection of South Asia’s ‘democ-
racy defcit’, with the idea and practices of citizenship and equal rights
not having taken roots and access to rights, justice and opportunities
contingent on peoples’ ascriptive identities (Manchanda, 2010: 12).

Given these adversities, the protection and promotion of minority rights
then is going to be about deepening democracy. In the current context that
would imply developing the state to treat all groups equally by putting in
place systems to check diferential treatment such as anti-discrimination
laws and mechanisms and afrmative action policies to help marginalized
groups overcome exclusions and disabilities. Central to this venture must
be creating and entrenching safeguards including minority rights’ protec-
tion regimes, strong mechanisms for protecting human rights, establishing
the rule of law, entrenching an independent judiciary, establishing non-dis-
crimination policies and mechanisms, providing afrmative action policies
and promoting diversity and multi-culturalism.

Recommendations

Given that national laws that impinge on minority rights are vastly diferent
between countries and the ground realities for minority and human rights
are so challenging it will be important for any meaningful regional endeav-
our for improved minority outcomes to start small and build on the gains.
What will also aid this process is if traction on outcomes overall is not made
contingent on state-led eforts.

i. Working to document and shine a light on minority rights’ outcomes
and the processes that lead to denial in each country should be a helpful
starting point. This will require eforts towards establishing systems and
processes for collecting disaggregated data on a range of relevant indi-
cators as well as on insights on the processes through which minority
rights are delivered or denied. Also helpful would be systematically
documenting and reporting countries’ performance on relevant interna-
tional instruments and getting a conversation going on them. Given the
wide variation in data availability by domain across countries with some
countries quite advanced in specifc domains and others without much
of a system for data collection, collation, analysis and reporting, it will
help to share experiences and insights on data collection and analysis
across countries as a frst step towards building a regional partnership
that can also facilitate systematic documentation and reporting.
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Efective documentation and tracking of outcomes and provisioning
around minority rights can also contribute to raising awareness on the
subject, especially when used with efective media strategies to educate
people within individual countries and across on issues impinging on
minority rights that have a regional and/or cross-cutting import. We
noticed earlier how polarized public opinion is refecting the jingoism
prevalent in the media as well as society. Finding an entry point then
to creating public opinion conducive to fnding a common cause across
borders on issues relevant to minority rights that are cross-cutting will
be a necessity.

There are currently no regional forums specifcally working on minority
rights, especially those to undertake sustained practical work and advo-
cacy with stakeholders. A number of loose civil society platforms and
campaign networks exist mostly around human rights and regional
peace. However, in the absence of sustained and programmatic work
and the capacity for advocacy, their gains are minimal and fragmented
There is clearly need for region-wide platforms with a clear focus on
minority rights to act as regional champions to enable systematic expe-
rience-sharing and collective brain-storming on minority and human
rights’ issues at the regional level, building consensus, lobbying with
policy networks, preparing the ground and pushing the envelope on
minority rights’ issues with multiple stakeholders.

. Equally, there is need for regional programmes supporting grassroots

organizations of minorities to build community capacity and empow-
ering minority groups to organize and raise their voice for their rights.
There is a rich portfolio of grassroots activism throughout the region
and many opportunities for experience sharing and learning from each
other. A regional programme supporting community capacity build-
ing region-wide will contribute to enhanced outcomes for minorities at
the grassroots level given the commonalities in the issues confronting
minorities.

This ground work for enabling minority rights’ protection and promo-
tion should pave the way for more concerted regional eforts for creating
conditions for improved outcomes. These should start with actions on
generic problems that result in minority rights’ violations in the region
using existing national laws and international and regional frameworks
before moving on to creating new ones. Among these generic prob-
lems are impunity of state actors in cases of rights’ violations; lack of
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transparency across state sectors facilitating arbitrary state actions; dis-
crimination in application of laws, provision of services and in enabling
opportunities; and homogenizing policies and practices that restrict
diversity and promote cultural homogeneity. Efective work on these
issues will entail sustained and systematic civil society activism for bet-
ter documentation of these pathologies (cases of impunity, discrimina-
tion and the like) to create a body of evidence to use as advocacy mate-
rial for engaging with state actors to redress them using national laws
and international conventions; and then public education and alliance
building, to keep up the pressure on state parties for changed behaviour,
improving results for minorities.

In parallel, and given the challenges involved in minority rights’ deliv-
ery, it will be necessary to strengthen safeguards for minorities where
they exist and create new ones where they do not, at the national level.
These are potentially about human rights’ sensitization and training;
targeted programmes for minority well-being; directed investments for
these programmes; institutional mechanisms catering to minorities; a
representative bureaucracy; and grievance redressal mechanisms. At
the regional level this could take the form of a South Asia charter of
minority and human rights, defning a basic minimum programme for
minority rights protection and promotion along with an associated set of
institutions to adjudicate and oversee the enforcement of the charter.
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Chapter 1
Afghanistan

The VVulnerabilities
of Minorities

Omar Sadr

Introduction

Afghanistan has had outstanding achievements as far as the promotion
and protection of human rights is concerned in its new phase of life after
the Bonn agreement in 2001. After experiencing the worst forms of human
rights violations, Afghanistan entered a new democratic life with a frm
commitment to observing human rights.

However, despite these achievements, minorities have remained vulner-
able to diferent aspects. The assimilationist policies of the nation-state have
systematically attempted to integrate minorities into the dominant identity
and culture thus homogenizing the country. The centralized structure of the
state has marginalized the minorities from the decision-making process,
and the representation of minorities in the government has remained low.

Minorities in the country were the main targets/victims of the recent
inter-factional war in Afghanistan. They have faced rampant violations of
fundamental and group rights as a result their existence as a community has
been threatened. Religious, ethnic and linguistic minorities have faced tar-
geted killings and massacres. They were prosecuted and were forced to con-
vert their beliefs, languages, cultures and customs. Under threat to life and
fear of death, they emigrated; their properties were confscated or occupied.

This chapter analyses the condition of minorities characterized by
their own national, ethnic, linguistic or religious identity in Afghanistan. It
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focuses on the status of minorities with regard to recognition of their iden-
tity and cultural rights, political participation and representation, economic
opportunities and security.

The chapter draws on available primary and secondary sources to de-
scribe more broadly the working of the national legal system, specifcally
the position of minorities under the constitutional law. It also explains how
defciencies in a pervasive defnition of minorities and lack of recognition
of group rights have challenged the promotion and protection of minority
rights, and how not imposing efective sanctions through a defned proce-
dure has caused insouciance of the state. After discussing the challenges of
defning minorities, it looks at the condition of minorities from four difer-
ent aspects — culture and identity, political participation and representa-
tion, non-discrimination and equality and life and security.

Relevance and challenges of research

It should be acknowledged right in the beginning that there is no compre-
hensive report on the status of minorities in Afghanistan. Finding data on
diferent political, social and economic indicators related to minorities in
Afghanistan is a challenging task. The government and international agen-
cies’ data, statistics and reports are not disaggregated in terms of ethnic
and religious groups. This makes the task of analysing the conditions and
status of minorities tough. The current chapter relied on available reports
by governmental and international organizations to the extent available; it
also draws on media reports and newsletters and secondary sources to fll
the gaps in primary documents.

During the civil war (1992-96) and the national resistance against reli-
gious fundamentalist—the Taliban movement (1996-2001) — Amnesty In-
ternational and Human Rights Watch published some reports on the status
of minorities in Afghanistan (Amnesty International, 1999; Human Rights
Watch, 2001).

The status of minorities has been covered by the annual reports of the
US government and think tanks. The US Department of State publishes reg-
ular reports on human rights practices. The US Commission on Interna-
tional Religious Freedom publishes annual reports on religious freedom in
which it discusses the religious minorities of Afghanistan. However, these
reports do not give a comprehensive picture of minorities in Afghanistan.
There is exclusive emphasis on religious freedom, particularly Christianity.
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At the national level, there have been few human rights or civil society
organizations in Afghanistan which have been consistently active on the is-
sue of minority rights. The Afghan Professional Alliance for Minority Rights
(APAMRY) is a civil society organization which is advocating for minority
rights since 2001 when it was established in-exile in Pakistan. The organi-
zation represented Afghanistan at the 10th session of the United Nations
Working Group on Minorities, the Sub-commission on the Promotion and
Protection of Human Rights and the Commission on Human Rights, United
Nations (United Nations Human Rights. nd).

The Afghanistan Independent Human Rights Commission (AIHRC)
is a national body for the protection and promotion of human rights. The
commission is composed of nine commissioners, each of whom covers a
particular human rights area. The commission has distinct units for wom-
en’s rights, children’s rights and the rights of persons with disabilities, but
it does not have a particular unit or commissioner on minority rights. While
the commission is praised by international agencies, there have been sys-
temic lacunae which afect human rights in general and minority rights in
particular. Between January 2011 and June 2013 fve commissioners’ posts
were vacant as President Karzai delayed flling the posts (Human Rights
Watch, 2014; Kouvo, 2012). Besides, President Karzai did not release the
800-page AIHRC report on mapping war crimes and crimes against hu-
manity in Afghanistan from the communist administration (1978) to 2001
(Human Rights Watch, 2015). Postponing the release of the report has rein-
forced a climate of impunity that afects minorities.

Minorities have two types of rights: One is collective rights that pro-
tect minority groups vis-a-vis the dominant population. Minorities deserve
these rights as a group. These include right to language, recognition of iden-
tity, cultural codes and customs, right to self-determination and right to po-
litical participation. Second are the rights that a minority may exercise not
asagroup but as an individual. Right to work, right to property, right to vote
and many more come under this category. However, it is an open secret that
minorities are facing consistent discrimination based on linguistic, ethnic
or religious aFliations at both individual and group levels and they are de-
prived of their fundamental human rights in Afghanistan. AIHRC’s annual
reports on human rights in Afghanistan do not cover minorities’ conditions
as a separate category as they cover those for women and children. These

1. Hamida Barmaki, one of AIHRC’s commissioners was killed in a suicide attack in January
2011, three other commissioners were dismissed by President Karzai in December 2011
and one was removed by the AIHRC board in October 2012.
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reports provide a perspective on diferent social, economic and political
rights with respect to an individual but not for groups. While the reports
provide an analysis of human rights based on age and gender they do not
say anything about religious and ethnic minorities. The reports under-esti-
mate the minorities when it comes to fundamental human rights. Beyond
fundamental human rights the reports blindly ignore the group rights of
minorities in the country. There have only been three cases where the 2014
AIHRC report touched upon the group rights of minorities. However, these
were also approached not as collective rights but as individual rights. The
frst case is the collective deprivation of Jugi people from citizenship rights.
The report does not discuss who the Jugi people are, why they are deprived
of their rights or whether they have any right to citizenship or right to
self-determination. The second case is targeted killing of 14 Hazara passen-
gers in the Ghor province by Taliban. The report discusses this case when it
talks about right to free movement and passage. The third case is about the
strike by Hazara students of the Faculty of Social Science in Kabul Universi-
ty against their administration and the education law. The students claimed
that they were discriminated against based on ethnicity by the faculty and
administration of the Faculty of Social Science (AIHRC, 2014). The report
analyses the case from the individual rights’ perspective as the right to strike
and protest. It fails to take the case further and see it from the minorities’
perspective.

The Government of Afghanistan does not produce regular annual re-
ports on the status and condition of minorities. The Ministry of Justice pre-
pared a report on the implementation of the Declaration on the Rights of
Persons Belonging to National or Ethnic, Religious and Linguistic Minori-
ties in Afghanistan in 2012. The report provides an overview of laws, poli-
cies and achievements of Afghanistan with respect to minorities. However,
it is not comprehensive enough to cover multiple dimensions of the status
of minorities in the country. As the report states, it is based on an unrepre-
sentative sampling of Uzbeks and Hindus.

Overall, there is no comprehensive literature on most of the minorities
in Afghanistan. While some minorities such as Hazaras have been able to
catch international media attention, many others have remained unknown
and undiscovered. No substantial attention is paid to mini-minorities such

2. The Jugi or Ja't, minority group lives in northern Afghanistan and is ethnically Tajik. Ap-
parently due to several interventions by AIHRC the issue of citizenship for Jugis has been
solved. They can now apply for citizenship and hence beneft from all entitlements stated
under the Constitution (Moin, 2015).
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as Balochs, Pashais, Nuristanis, Turkmens, Qizilbashs and Kyrgyzs in Af-
ghanistan.

Lack of comprehensive and all-encompassing research and literature on
minorities highlights the necessity and relevance of research on the topic.
This chapter serves to shed light on the diferent aspects and dimensions
of minorities in Afghanistan and bring forth the conditions and challenges
that people face as minorities.

Mapping of minorities

Muhammad Tahir Badakhshi was the frst person in Afghanistan to raise
his voice for minority rights in the 1960s. Badakhshi claimed that being a
multinational country, the main national problem in Afghanistan was the
systematic discrimination of minority ethnic groups by the ruling group.
The oppression and discrimination kept the minority ethnic groups in a
disadvantaged position and the ruling group systematically exploited them.
This led to what he called ‘National Oppression’. Contradicting his fellow
leftist colleagues in the 1960s when the anxiety for leftist ideas was high, he
said that the problem in Afghanistan was not class exploitation of the poor
by the rich but was the dominance of one ethnic group over the other which
led to national exploitation and oppression and consequently to a national
clash. The national clash was intensifed by the ruling ethnic group through
a ‘divide and rule policy’.

The ruling group mobilized its fellow ethnic group by indoctrinating
it with a supremacist chauvinistic ideology. This supremacist chauvinistic
ideology created a narrow nationalism that went on to defne the nation
based on the ruling ethnic group’s identity and culture. Badakhshi called for
a ‘Just and Democratic Solution of National Question’. According to him a
‘Just and Demaocratic Solution of National Question’ contained afFrmation
of national oppression on oppressed ethnic groups and recognition of equal
rights for all ethnic groups. Each ethnic group shall have right to self-deter-
mination. Accordingly, no identity, language and culture shall be subjected
to an assimilationist policy (Ghairat, 1990; Maihan, 1990; Zohori, 1989).

The question of who is a minority and who is a majority has been contro-
versial in Afghanistan. With no national-wide ofcial census (Balland, 2015;
Karimi, 2014), the issue of majority and minority has become politicized.
The claim of ‘majority status’ was to downgrade the other communities’ po-
litical and economic gains. It was also the source of legitimacy for ruling
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the country and monopolizing power. The ruling ethnic group marginalized
minorities from political participation and national politics and justifed the
framing of national identity based on racial and ethnic characteristics. Ba-
sically, ‘minority’ as a category was created and manufactured by the ruling
elite to justify its authority.

Since the ruling elite was linked to the Pashtu speaking community, the
concept of majority-minority was developed around the notion of ethnicity.
Pashtun nationalists claimed that they were an absolute majority in Afghan-
istan. However, statistics provided by diferent Pashtun nationalists difered
in numbers and percentages from 40 per cent to 60 per cent of the popula-
tion. Anwar-ul-Haqg Ahady (1995) claimed that Pashtuns were 50-55 per cent
while Rostar Taraki (2011) argued that they were more than 60 per cent.

This perception of Pashtun nationalists and the ruling elite does not re-
fect the quality of population in Afghanistan. They are false and fawed.
Moreover, Pashtuns’ assumed majority status becomes incorrect if we look
at linguistic and religious categories. From a linguistic perspective, Persian
(Dari) is a widely spoken language, spoken by around 50 to 55 per cent of
the population. It has not only been the native language of many ethnic
groups such as Tajiks, Hazaras and Qizilbashs, but it has also been func-
tioning as the lingua franca of the country for many centuries. The CIA Fact-
book indicates Persian (50 per cent), Pashto (35 per cent), Turk (Uzbeki and
Turkmeni) (11 per cent) and 30 minor languages (Balochi and Pashai) (4 per
cent) (Central Intelligence Agency [CIA], 2015). From a religious perspec-
tive 84-89 per cent of the population is Sunni Muslims, 10-15 per cent is
Shia Muslims and 0.3 per cent is small religious groups (Hindus, Sikhs and
a few Christians) (CIA, 2015).

Looking from the ethnic perspective, all the ethnic groups in Afghani-
stan are less than 50 per cent of the entire population. The Asia Founda-
tion (2012) survey showed Pashtuns at 40 per cent, Tajiks at 33 per cent,
Hazaras at 11 per cent, Uzbeks at 9 per cent, Turkmens at 2 per cent and
Balochs, Nuristanis, Aimag and Pashais at 1 per cent each (the Asia Foun-
dation, 2012) and the 2014 survey showed Pashtuns at 40 per cent, Tajiks at
36 per cent, Hazaras at 10 per cent, Uzbeks at 8 per cent, Turkmens at 2 per
cent, Balochs, Nuristanis, Aimags and Pashais at 1 per cent each, Qizilbashs
at < 0.5 per cent and Safs at < 0.5 per cent (the Asia Foundation, 2014).

As the oppressed ethno-linguistic groups understand the majority-mi-
nority politics, none of them accept the inferior position drawn for them
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by the ruling ethnic group. A counter-argument by the subjugated ethnic
groups has been that Afghanistan is numerically a country of minorities.
Each ethnic group in Afghanistan is less than 50 per cent of the total pop-
ulation.

Majority-minority politics brings us to the point where majority and
minority do not remain just numbers and quantitative strengths or weak-
nesses and become an issue of socio-political subjugation and oppression.
Defning a minority as a community with a small number of people is mis-
leading and incomprehensive. It was because of such circumstances that
Francesco Capotorti, the UN Special Rapporteur on the Rights of Persons
Belonging to Ethnic, Religious and Linguistic Minorities defned minorities
based on both their numerical quality and socio-political condition in his
study for the UN Sub-commission on the Prevention of Discrimination and
Protection of Minorities:

A group numerically inferior to the rest of the population of a state, in a
non-dominant position, whose members being nationals of the states — possess
ethnic, religious, or linguistic characteristics difering from those of the rest of
the population and show, if only implicitly, a sense of solidarity, directed toward
preserving their culture, traditions, religion or language (Capotorti, 1991: 98).

The term ‘non-dominance’ in this defnition indicates the socio-political
condition of a group. Based on this understanding scholars consider the sit-
uation of a group in terms of its power relations to the rest of the population.
K.N. Panikkar argues that numerical inferiority is not a sufFcient condition
for being a minority, rather it is the consciousness of being discriminated by
other groups and the existence of actual disadvantaged positions vis-a-vis
the other groups. He argues ‘the constitution of a minority is primarily con-
tingent upon two factors. First, the self perception of the group as a minority
in relation to other groups in society on the basis of certain experienced
disadvantages and second, discriminatory or hostile treatment meted out
by the majority’ (Panikkar, 2005: para 4).

Consequently, this chapter does not discuss Pashtuns, the dominant
group, despite being numerically less than 50 per cent of the population.
However, it considers Persian language because despite being numerically
the majority language, sociologically it is a non-dominant and discriminat-
ed language. Similarly, the chapter considers Tajiks, Hazaras, Uzbeks, Turk-
mens, Balochs, Nuristanis, Brahwuis, Aimags, Pashais, Qizilbashs, Kyrgyzs
and Shias as they are discriminated and disadvantaged ethnic and religious
communities.
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A Survey of Constitutional Law

Afghanistan is committed to international human rights norms based on
Article 7 of the 2004 Constitution: ‘[t]he state shall observe the United
Nations Charter, inter-state agreements, as well as international treaties
to which Afghanistan has joined, and the Universal Declaration of Human
Rights.’ The Constitution obliges the state to establish a society based on the
preservation of human rights, equality among all the ethnic groups and bal-
anced development of all the regions of the country (Article 6). To monitor,
foster and protect human rights at the national level the state is mandated
to establish the Independent Human Rights Commission of Afghanistan.
The commission is supposed to receive complaints, monitor human rights
conditions and inform the authorities about the status of human rights in
the country (Article 58).

Although the Constitution does not defne the minorities in Afghanistan,
it does refer to 14 ethnic groups, which according to it, constitute the na-
tion of Afghanistan: Balochs, Tajiks, Hazaras, Uzbeks, Pashtuns, Turkmens,
Pachais, Nuristanis, Aimags, Arabs, Qirghizs, Qizilbashs, Gujurs and Brah-
wuis (Article 6). The Constitution draws rights based on the liberal principle
of citizenship. It states that all those who have citizenship of Afghanistan
are called nationals of Afghanistan. It further stipulates that no member
of the nation will be deprived of citizenship (Article 4), all the citizens have
equal rights and duties and discrimination under the law is prohibited
(Article 22).

Chapter 2 of the Constitution mentions the Fundamental Rights of cit-
izens which can be categorized in three clusters of political, economic and
civil and social rights. Right to national sovereignty (Article 4), right to vote
and the right to (nominate) be elected (Article 33), right to establish and be
a member of a political party (Article 35) and right to demonstration (Arti-
cle 36) are citizens' political rights. Yet, the Constitution deprives Sikh and
Hindu citizens of Afghanistan of the right to be elected as president. The
Constitution sets the condition of ‘being Muslim’ as a criterion for nominat-
ing oneself as the President of the country (Article 62). However, this condi-
tion is not there in case of ministers and members of the national Shura (the
issue of representation is discussed in detail in a separate section).

A citizen’s economic rights are right to property (Article 40), right to
work and employment (Article 48), right to free preventive healthcare and
treatment (Article 52) and right to pension for retirees and fnancial aid to
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survivors of martyrs, missing persons, elders, women without caretakers
and disabled and handicapped persons (Article 53). A number of rights can
be categorized as civil rights. These are right to express thoughts or freedom
of expression (Article 34), right to form associations (Article 35), right to
communication (Article 37), right to education (Articles 43, 44, 45, 46) and
right to access to information (Article 5).

The Constitution does not refer to any group rights/collective rights or
minority rights as a separate category. Group rights are those rights that
are meant for cultural communities in order to protect their culture and
identity and ensure their presence and participation in public afairs. These
are exempt from existing laws, symbolic claims, right to representation, as-
sistance for minorities and marginalized groups and recognition (Kymlicka,
1995; Mahajan, 2002; Parekh, 2000).

There are certain provisions with regard to assistance in three cases:
language, education and nomads’ livelihoods. The Constitution treats no-
mads as a disadvantaged group and hence obliges the state to provide them
assistance. It says, ‘[t]he state...shall design and implement efective pro-
grams to develop the nomads’ livelihood’ (Article 14) and their education
(Article 44). Similarly, in the case of languages, it says that the state shall
design policies and programmes to develop all the languages of the country
(Article 16) and prepare teaching material in the native/mother tongue of
all the communities (Article 43).

The Constitution recognizes two cultural practices. First, language: the
Constitution recognizes six regional minor languages (Uzbeki, Turkmani,
Pachai, Nuristani, Balochi and Pamiri besides Persian and Pashtu at the na-
tional level) as the third ofcial language in their respective regions (Article
16), and second, Shia jurisprudence: ‘[t]he courts shall apply the Shia juris-
prudence in cases involving personal matters of followers of the Shia sect in
accordance with the provisions of the law. In other cases, if there is no clar-
ifcation in this Constitution and other existing laws, the courts shall rule
according to laws of this sect’ (Article 131). With regard to other religious
minorities, the Constitution does not say anything. The criminal code dis-
criminates against religious minorities by exclusively applying Hanaf juris-
prudence in matters for which the criminal law does not have provisions.

Shia Muslims and non-Muslim Sikhs and Hindus are not exempt
from those provisions of law that are based on Hanaf jurisprudence.
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The Constitution has some repugnancy clauses. While it recognizes Islam
as the religion of the state, it allows the followers of other faiths to practice
their religions within the bounds of law (Article 2). A number of provisions
and articles of the Constitution contradict Article 2 that provides freedom
for other believers to exercise their faith. For instance, Article 3 states that
no law can be in contradiction to Islam and Article 130 allows the court
system to apply Hanaf jurisprudence in matters on which the law is silent
or for which there is no provision and Article 149 prohibits amendments to
principles related to Islam in the Constitution.

Lastly, the Constitution does not consider minorities as far as the issue
of symbolic claims and representation are concerned. Inclusion and exclu-
sion of minorities in cultural and political symbols of the state such as the
national anthem, national holidays, national language and the name of the
state and the fag is an important point. The national anthem is exclusively
in Pashtu language (Article 20), though the Constitution recognizes Persian
and six regional languages. Islam is represented in the national anthem,
in the coat of arms and the national insignia in the national fag (Article
19) and the name of the state. Despite having so many lacunae, the current
Constitution of Afghanistan is much more progressive as compared to its
earlier constitutions.

One of the huge challenges in implementing the provisions of the Con-
stitution has been violation of the Constitution by the state apparatus itself.
Afghanistan Freedom House has declared that the state violated the Consti-
tution 92 times in the last few years. The report, which also covers President
Karzai's term, states that the President took the Constitution hostage as he
violated it so many times (BBC, 2016).

Cultural rights
The question of identity

Dominant literature about national identity in Afghanistan has taken the
term ‘Afghan’ as a solid, natural and uncontested identity. It is assumed that
Afghan as an identity has long historical roots and it is uniformly adopted by
all the people of Afghanistan. The point, which has been repeatedly raised,
is that there has not been any secessionist movement in Afghanistan. This
has been taken for granted to prove the homogeneity of the country under
one common identity. Besides, people’s struggle against the British colonial
invasion in the 19th century and the jihad against the Soviet are seen as

56



Afghanistan
The Vulnerabilities of Minorities

consolidating points in the nation building process in Afghanistan. Com-
mon knowledge in Afghanistan also maintains that all foreign invasions
unifed diferent people against a common enemy.

While these arguments are true to some extent, the truth in much more
complicated. The point whether historically and objectively the people of
Afghanistan have a shared identity has been contested by many scholars.
Sacial and political conditions and circumstances have shaped in a manner
that the people do not feel as though they have the same identity. The sense
of being discriminated against intensifes the crisis of identity.

To understand the nature of identity politics in Afghanistan two things
should be distinguished at the beginning: a sense of belonging to the land/
country and a feeling of shared identity. There is a strong sense of attach-
ment to the country when it comes to the patriotism of the people of Afghan-
istan. The roots of this claim go to two points. First, diferent ethnic groups
have lived over a long period of time in the country. Diferent dynasties
have made empires and built cultures based on a common Persian-Islamic
civilization. The Persian-Islamic civilization provided a common platform
for all diverse groups to form their polity. Richard Eaton calls it Persian
Cosmopolis and Frederic Starr calls it the Persianate world. This common
background provided a context for peaceful coexistence of diferent eth-
no-linguistic groups. The current ethnic groups in Afghanistan draw their
lineages to diferent ancient and middle age empires in medieval Khurasan,
Sistan, Bactria and Kabulistan.® These lineages strengthen the feeling of be-
longing to a common history. Tajiks claim the Bactrian civilization, Safarid,
Samanid, Ghorid and Kurt dynasties. Turks claim Gaznavid, Seljuks and
Timorid dynasties. And Pashtuns claim the recent Durrani and Barakzai
dynasties. Each ethnic group considers itself a barrier to the old heritage of
current Afghanistan.

Second, geographically the two major ethnic groups, Pashtuns and
Tajiks are dispersed across the whole country. While Tajiks are mainly con-
centrated in the north, northeast and west, there are pockets of Tajiks in
the south and southeast as well. Pashtuns’ traditional homeland was south
and southeast Afghanistan, however, diferent Pashtun tribes settled in the
west, southwest and the north under Safavid, Durrani and Barakzai dynas-
ties. The most systematic settlement of Pashtuns started under Amir Abdur

3. Before modern Afghanistan was established in the late-19th century as a modern state, the
region was called by diferent names such as Bactria, Khurasan, Sistan and Kabul.
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Rahman (1880-1901) and continued under Shah Amanullah (1919-29) and
Prime Minister Mohammad Hashim (1929-46) (Bleuer, 2012). Dispersion
of the two large ethnicities has blocked attempts at secessionism by all other
minor ethnic groups.

While all the people of Afghanistan have a sense of attachment to the
land, there is contention over the acceptance of a common identity. The
identity ‘Afghan’ was recently adopted for all the citizens of Afghanistan.
The 1923 Constitution referred to the people of Afghanistan as ‘Afghans’
(Kingdom of Afghanistan, 1923: Article 8). Historically ‘Afghan’ was a syn-
onym of Pashtun or Pathan. For instance, Henry Walter Bellew in his piece
‘Introductory Remarks to An Inquiry into The Ethnography of Afghanistan’
refers to Afghans as Pashtuns (Bellew, 1891). He uses Tajik, Uzbek and Haz-
ara parallel to Afghan. Throughout his ethnographic study he does not fnd
any historical reference to Afghans. The same is with Elphinston (1819) in
his book An Account of The Kingdom of Cabul.

With the decline of the Durrani dynasty after Zaman Shah Durrani in
1800, the vast territory of the empire was divided among diferent vassals,
khans and sardars into fefdoms. The northern region Balkh and Bada-
khshan, the western region Herat and the central region were out of the con-
trol of Darul Saltana-e Kabul after Zaman Shah. It was at this time that the
British empire came in contact with the eastern borders of the last Durrani
empire. The political disintegration of the region on the one hand and lack
of the British empire’s contact with non-Pashtuns on the other made Brit-
ish diplomatic emissaries, political agents and travellers generalize ‘Afghan’
and ‘Afghanistan’ to all the people of Khurasan, Sistan and Kabul.

The issue of national identity, the name of the country and the name of the
currency was raised in the constitutional assembly in 2003. The term ‘Afghan’
as national identity, ‘Afghanistan’ as the name of the country and ‘Afghani’
as the currency have been contested by minorities as they refer exclusively to
Pashtuns and do not represent the ancient and historical identity of the coun-
try (Rubin, 2004:17). It was argued that the names Aryana or Khurasan were
not only inclusive but also connected the country with its past.

The approved Constitution mentions 14 ethnic groups but calls every
citizen of the country Afghan (Article 4). Unlike the previous governments’
practices and unlike the 2004 Constitution, the post-Bonn government is-
sued national I1Ds without mentioning the ethnic groups’ identities. In 2011,
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Profle of a vulnerable minority:
The Kyrgyz community

The Kyrgyz community of Afghanistan frequented the Pamir region
for at least two centuries. However, by the beginning of the 20th
century they had transformed this high-lying region into their per-
manent abode because of political developments. The ancestors of
today’s Kyrgyz community fed their winter quarters in Central Asia
(particularly Kyrgyzstan and Tajikistan) and China (mainly Xinji-
ang) in the aftermath of the 1917 Bolshevik and 1949 Chinese revolu-
tions. Subsequently they took refuge in the Wakhan corridor. Many
commentators have concluded that the Kyrgyz community primarily
escaped communist-enforced collectivization to safeguard their no-
madic and traditional way of life (Kazemi, 2012: 2). In 1978, fearing
the new communist regime in Afghanistan, many Pamir Kyrgyzs
took refuge in Pakistan and later in eastern Turkey. After the Soviet
invasion, many Kyrgyz people, who had taken shelter in the Pamir
region of Afghanistan could not relocate either to the lower part of
the country or to Kirghizstan. Thus, they were left in a peculiar situa-
tion, to say the least, in which they found themselves to be stateless.

The life of the Kyrgyz community was very difcult and they had to
face all odds to sustain their lives in Afghanistan. The communi-
ty, lives at an altitude as high as 4,000 metres in the Big and Little
Pamir mountains of Afghanistan’s Wakhan district in Badakhshan
province. The Kyrgyzs living in the Wakhan Corridor of Afghanistan
live in one of the most challenging environments in the contempo-
rary world. Most of the Wakhan-Pamir area (approximately 82.9 per
cent according to one estimate) is spread at high altitudes between
3,000 and 4,000 metres and this has been the home of around 2,000
Kyrgyzs. The exceptional cold and rough winter weather stretches
for long periods, sometimes even for eight-nine months. The tem-
perature sometimes goes down to -50°C. Because of its high altitude
and the hardships that living here brings, the area is known as bam-e
donya in the local language, meaning ‘the roof of the world’. The
Kyrgyzs inhabiting the Pamir region are known as ‘vertical nomads’.
Owing to the difcult cold climate, they annually move from low-ly-
ing winter quarters (geshlag) to higher summer pastures (ailag).
When commenting on the migration patterns of the Kyrgyzs, Ted

Callahan notes the following: .
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the government announced a plan for issuing national electronic ID cards.
The cards were designed exclusively in Pashtu language, despite Persian
and Pashtu both having the status of ofcial languages. This issue became
controversial in the national Shura while discussing the Population Regis-
tration Act. Besides, the issue of nationality was also a point of contention.
While a majority of the Pashtuns favoured specifying the term Afghan for all
the citizens, other ethnic groups such as Hazaras, Uzbeks and Tajiks argued
specifying each particular ethnicity on the card. For the proponents of Af-
ghan identity, the term Afghan is a matter of national unity and prevention
of the state’s disintegration. For Hazaras, Uzbeks and Tajiks other minor
ethnic groups, Afghan does not capture their sense of identity, as it is an-
other word for Pashtun. They also assume that not mentioning a particular
ethnic identity is an efort by Pashtun nationalists to obscure the non-dom-
inance of Pashtuns (Bezhan, 2013; Stern, 2014).

The debate over this issue reached a stalemate in the national Shura
between the pros and cons of ‘Afghan’ in December 2013. Society became
polarized on this issue around two opposing poles. Pashtun nationalists in-
sulted all Hazaras, Uzbeks and Tajiks other minor groups and claimed that
they did not accept Afghan as their national identity. In a political debate on
Zwandon television, Abdul Wahid Tagqat, a retired military o¥cer said all
non-Pashtun ethnic groups would be ‘bastards’ if they did not accept Afghan
and said they should be kicked out of the country (Zhwarleedona, 2013).
This incident intensifed the crisis of identity in Afghanistan. People from
both sides staged demonstrations.

Finally, the national Shura approved the bill by specifying a particular
ethnicity on identity cards. The law went to President Karzai for ratifcation.
However, under pressure from Pashtun nationalists he did not sign the law
till the end of his term. Although President Ashraf Ghani initially made a
commitment to ratify the law he later delayed the ratifcation of the Pop-
ulation Registration Act till 1 December 2014. While the act mandates the
government to issue national IDs for citizens mentioning their ethnic identi-
ty, it has not taken practical steps to start the process because of opposition
by nationalists. In April 2016, the Law Committee of the Cabinet changed
the controversial article of the act and added both nationality and ethnicity
on the ID cards. The proposal for this change should go for ratifcation by
the national Shura (Southasiamedia, 2016).
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The Kyrgyz follow a short (usually less than 20 km), pendular migra-
tion cycle, moving from their summer camps (jailoo) on north-fac-
ing slopes (terskey) to winter camps (keshtow) on south-facing
slopes (kongey). The migrations typically occur in October (jailoo to
keshtow) and June (keshtow to jailoo).

However, data on the total number of the people in this community
is debatable. In the absence of any concrete data on the number of
Kyrgyzs, on the basis of his observations Callahan has calculated that
their total number is 1,500 individuals living in 250 households. In
terms of their religious practices, the community could be considered
as Sunni Muslims. The community does not engage in agricultural
production, partially due to the nomadic nature of their habitation
and also to some extent owing to the higher level of their ecologi-
cal surroundings. But the lush pasturage of the Wakhan district has
been the home of the nomadic Kyrgyz community for many years. In
a striking passage, Marco Polo noted that ‘when you have got to this
height you fnd a fne river running through a plain clothed with the
fnest pasture in the world’ (Callahan: 1). The case of green and rich
pastures also fnds a mention in more recent travellers’ accounts. In
the absence of agricultural production, the Kyrgyz community de-
pends exclusively on livestock. The community’s primary economic
activity is semi-nomadic pastoralism. They derive most of their sub-
sistence from secondary pastoral products (dung fuel, milk products,
wool). The nomadic Kyrgyz community tends sheep, goats and yaks.
Sorting wool from the animals constitutes one of the primary sourc-
es of income for the community. The members engage in trading
wool, meat and milk with customers from Afghanistan’s lowlands. A
class diference within community members is also noticeable. It is
usually the poorer families that tend the sheep and goats owned by
the richer tribe members. In the absence of any modern storage fa-
cilities, various milk products produced from livestock farming like
cheese and curd are usually stored in yurts (round felt tents). The
Kyrgyz nomads can, however, aford some luxury items like radios,
watches and sewing machines as they trade in animal products in
lower Afghanistan. Their closest neighbours, the Ismaili Shia Mus-
lim Wakhis community is concentrated one level below them in the
Wakhan Corridor, at 2,000—3,000 metres; this community engages
in agriculture. The Wakhis and the Kyrgyzs are engaged in economic

...contd. ...
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Education of minorities

Education is mentioned as one of the fundamental rights of citizens in Af-
ghanistan in the chapter that deals with the fundamental rights and duties
of citizen in the 2004 Constitution. The state is obliged to provide free edu-
cation to all citizens up to the bachelor level. To protect minorities’ identity
and culture, it is stipulated in Article 43 that the state is responsible for
providing education based on the native language and mother tongue of
citizens. The Constitution also emphasizes education for nomadic commu-
nities (Article 44). However, Article 45 underlines a monolithic and unifed
education syllabi and curricula for all the people of Afghanistan. Article 45
states, ‘the state shall devise and implement a unifed educational curricula
based on the tenets of the sacred religion of Islam, national culture as well
as academic principles, and develop religious subjects curricula for schools
on the basis of existing Islamic sects in Afghanistan.’

While Afghanistan is a multi-ethnic and multi-religion country, estab-
lishing curricula based on a unifed national culture and one particular re-
ligion for all citizens is against the principles of cultural diversity, multicul-
turalism and minority rights. This point does not suggest that education
curricula should not be based on religious teachings of Islam for Muslims
who constitute an absolute majority in the country, but since Hindus and
Sikhs are also the citizens of Afghanistan they too should have the oppor-
tunity to have curricula based on their own religious teachings. While the
Government of Afghanistan claims that it ‘has established four school (two
in Kabul, one in Ghazni and one in Jalalabad), one new school will be built
in Kunduz province for the Hindu minority (Ministry of Justice, 2012).
Hindus and Sikhs state that two primary private schools were established
on their own initiative in Kabul and Jalalabad in 2012 (Nim-Rukh, 2014).
They also complain about societal discrimination in public schools because
of their religious beliefs.

History textbooks in schools are not without prejudices and cultural bi-
ases. These prejudices are evident in three cases. The frst case is the depic-
tion of Amir Habibullah Kalakani. Kalakani, a Tajik Amir in the modern his-
tory of Afghanistan, is defamed and projected in a humiliating way. Instead
of calling him Amir/Shah (king), the textbook calls him Bacha-e Sagau (son
of a water carrier) in an insulting manner. The 12th Grade history textbook
does not talk about his reign but it considers his revolt against Amanul-
lah and calls him an outlaw and rebellious (Ministry of Education, 2011).
Kalakani’'s portrayal as an outlaw is rooted in ethnocentric Afghan
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ties based mainly on bartering (of livestock and agricultural prod-
ucts). Apart from milk products, some manufactured goods are in
great demand in the lowland. Women are usually engaged in weav-
ing carpets in the Pamir region. Carpets woven here are sold to trad-
ers in the city of Van. The nomadic population in the lower Pamir
region also trades with bordering countries like Pakistan. They en-
gage in barter and prices for goods are determined in terms of sheep.
Usually traders from Afghanistan’s lowland come to the Kyrgyz com-
munity (Callahan: 5-6). But there are also many instances of Kyrgyzs
transcending the boundaries to trade at either Goz Khan (road head
for Big Pamir) or Sarhad-e Boroghil (road head for Little Pamir).
There is evidence that some Afghan Kyrgyzs in the Pamir mountains
sell livestock in places like Kabul and lower Afghanistan.

Social life of the Kyrgyz community

In the recent documentary flm, Ancient Nomads by Ayanfim,
Osmon Ajy (an elderly man living in High Pamir) comments: ‘We
came here hundred years ago, but we don’t know where we come
from. We have all customs of our fathers.” These Kyrgyzs do not in-
dulge in social relationships with other people in the region — the
Tajiks of Badakhshan. For instance, there are no inter-marriages
between Kyrgyz and Tajiks of Badakhshan. Osmon Ajy notes the
strict community custom on the issue of inter-community marriag-
es: ‘We do not receive girl from others and we do not give girl to
others.” Although the community is connected to others through
their economic afairs, the social exclusion of the community, like
most other ‘backward’ nomadic communities, appears to be of much
signifcance. Exclusion from developmental activity can also be wit-
nessed in the apathy of diferent political and institutional outfts in
the country. For instance, there was no school for the community in
High Pamir till 2009. It was at the constant insistence of the commu-
nity that the government established a school for them. The nomadic
culture and extreme climatic conditions make it virtually impossible
to run the school throughout the year. However, the school teaches
children from the community for four and half month in a year in
Persian (Dari) medium. At present there are 64 students studying
in the school. A look at the school shows the conservative character
of the community as girls do not attend the school. The flm Ancient

...contd. ...
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nationalism. While the modern history of Afghanistan, especially 19th cen-
tury history is full of chaos and inter-familial wars between the Durrani
and Barakzai dynasties, the textbook does not characterize any Durrani or
Barakzai khans and sardars as outlaws and rebels.

Degradation of a Tajik king in ofFcial narrations and textbooks is per-
ceived to be discriminatory and biased for Tajiks. Tajiks see this as their
humiliation in general. In recent years there has been a movement for reha-
bilitating Kalakani’s image in oFcial narrations and textbooks. As Amir Ka-
lakani was buried after being hanged in an unknown place, a people-centric
commission called the ‘Commission for Aggrandizement and Interment of
Amir Habibullah Kalakani’ was formed to £nd out the unknown grave of the
king and re-burying him with due respect (Mutarif, 2016). The commission
advocated the cause for six months among the people and political leaders
and asked the government to accomplish this task o¥cially. Finally, on 21
July 2016, the commission provided a 10-day deadline to the President to
issue an oFcial decree for aggrandizement and interment of Amir Kalakani.
However, Ashraf Ghani refused to issue the decree. After the negative re-
sponse from the government the commission took on the responsibility of
performing the task.

The second case is of abnegation of ethnic massacres and slavery un-
der Amir Abdur Rahman. Amir Abdur Rahman, the Iron Amir, established
a centralized state at the expense of the massacres and slavery of ethnic
groups. Hazaras, Tajiks, Uzbeks and Ghalzais were massacred and slavery
became legalized under his reign. While the textbooks are silent on these
dimensions of his reign, they do not acknowledge abolition of slavery under
Shah Amanullah as well. Hazaras state that massacres, slavery, sufering
and losses of the Hazara ethnic group under Abdur Rahman'’s discrimina-
tory policies and authoritarian rule should have been acknowledged in text-
books.

There has been progress in the last few years with regard to the right
of minorities to education in their mother tongue. However, the progress
has been slow. Besides two ofcial languages of the state at the national
level, the 2004 Constitution also recognizes six minor languages, Uzbeki,
Turkmeni, Pachai, Nuristani, Balochi and Pamiri, as third ofcial languages
in their localities. The Education Law states, ‘In the areas where spoken lan-
guage of the majority of the people is the third o¥Fcial language in the coun-
try...in addition to teach Pashto and Dari [Persian] languages, opportunities
for teaching of the third language as a teaching subject shall be prepared.
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Nomads features Sapya, a girl from the community, who says that
studying in the school is considered shameful for girls. But a more
thorough study is required to see if the community is conservative.

Most of the community members cannot aford modern medical fa-
cilities. There is no doctor and no medical centre for the community
in the High Pamir region. The government has provided it with a bus
that has medical facilities, but lack of oil and a driver mean it is a
mere show case. As a consequence of lack of medical facilities at this
rough and high altitude, the Wakhan-Pamir area has some of the
world’s highest rates of maternal and child mortality. In the absence
of any ofFcial government data, a recent survey indicates that the
maternal mortality rate (MMR) among the Kyrgyzs of the Big Pamir
was likely to be ‘more than 4,000 per 100,000 live births'. A Kyrgyz
woman'’s lifetime risk of maternal death is nearly one in three. Child
mortality fgures among the Kyrgyzs are also alarmingly high. In the
Big Pamir area, more than half the children die before the age of fve
(Callahan: 7). Ancient Nomads shows the lack of medical facilities
and rough environmental conditions, which in turn are responsible
for high child mortality rates. For instance, the flm points out that
Rayaullo’s four children have died and now he does not have any
child. It cannot be denied that the lack of, or in some cases complete
absence of, modern developmental projects is because of the remote-
ness of the Pamir region. In addition, there have been no state spon-
sored eforts to impart training/skills to the community that is best
suited for living a dignifed life at that high altitude.

Caught in the Pamir region, this pastoralist ethnic Kyrgyz commu-
nity which has been living in the harsh environment for centuries is
excluded from the larger international political discourse. As part
of the national discourse, Kyrgyzstan has periodically voiced the ex-
cluded nature of the Kyrgyz community living in the Pamir region
of Afghanistan, citing their miserable living conditions. But the
post-Soviet Kyrgyzstan has done little to ensure the return of their
‘brethren’ Kyrgyz community to their homeland. After the collapse
of the Soviet Union, discussions between the Afghan Kyrgyzs and
the Kyrgyzstani government began in 1996 for their repatriation
and in 1999 a formal petition was made to the then President Akaev

...contd. ...
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In order to teach the third ofcial languages of the country, the ministry of
education in the feld of teachers training, textbooks, teaching materials, shall
provide and apply efective programs’ (Education Law 2008, Article 32[3]).

The Ministry of Education has established the Department of Ethnic
Languages to promote and develop syllabi for minority languages. Howev-
er, full schooling is not available in the mother tongues of all the minorities.
A government report claims that it has included minority languages accord-
ing to their respective population as ‘Uzbek language in 11 north provinces
where Uzbeki are spoken, Turkmeni in 4 provinces, Nuristani in one prov-
ince, Pachai in 6 provinces, Balochi in one province, Gujari in 6 provinces
and Shegnani in one province in to education curriculum as third languages
of the country’ (Ministry of Justice, 2012).

School textbooks are not published in many minority languages for
all the 12 grades. Lack of teaching staf has also been one of the prob-
lems for minorities. Many of the minority languages in Afghanistan
do not have a script or written form. Pashai did not have script till July
2003 (Yun, 2003). Textbooks in Pashai have been published up to 12th
Grade but teaching has not yet begun (Hanifullah Shahab Pashai, Head
of Pashai Youth United Association, personal communication). Teach-
ing in Turkmeni is just up to Grade 2 and in Gujari it is till Grade 5 and
in Uzbeki it is up to the Grade 9 (DW, 2011). The frst Uzbeki dictionary
in Afghanistan’s Uzbeki dialect and scripture was published in 2008
by Noorullah Altai, Professor of Uzbeki language at Balkh University
(BBC, 2008a). Similarly, for the frst time the Quran was translated to
Uzbeki Afghanistan script in 2015 (MWF, 2015). Nuristani medium text-
books till the 6th Grade are under publication (BBC, 2008b). Textbooks
have been written in Balochi up to the 8th Grade by Abdul Sattar Purdely,
Professor of Balochi language. There are three Balochi medium schools for
Balochs in Nimroz, Afghanistan. A chair of Balochi language has also been
established in Kandahar University with the eforts of Hassan Janan and
Purdely (Zurutuza, 2014).

Participation and representation

Since the Bonn agreement, there is a form of unstated and informal power
sharing among the ethnic groups in the government. Some of the reports
argue that all ethnic groups are represented at diferent levels of governance
(Katzman, 2015: 2). However, this contestation is naive and baseless. Since
the political system is highly centralized, the prime focus of power sharing
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for the repatriation of the Kyrgyz community living in Afghanistan.
However, a lack of funds for the repatriation appears to be an issue
in the integration of the Kyrgyz community in Afghanistan. Given
this background the future for Afghan Kyrgyzs is not particularly
promising. Political leadership in the entire region is weak and this
limits the possibility of collective action for the beneft of the Kyrgyz
community. Thus, the emergence of a diferent modern nation-state
in the area after the Soviet collapse has not brought about any funda-
mental change in the life of the Kyrgyz community of Pamir region.

There is general ignorance about the ethnic Kyrgyz community liv-
ing on the roof of the world in both Afghanistan and Kyrgyzstan.
Several Afghanistan Analysts Network (AAN) interlocutors in the
Afghan Ministry of Border, Ethnic and Tribal Afairs conceded that
they knew or had heard very little about the Kyrgyz community in
the Pamir. Thus, for instance, it is striking to note that the six pe-
riodicals published by the ministry contain no news or information
about the Kyrgyzs in Afghanistan. Moreover, there have been no
public textbooks in Kyrgyz language in Afghanistan. It is clear that
the community continues to be a subject that needs to be thoroughly
explored. In fact, this inadequacy of data/studies on the part of state
institutions suggests a general environment of exclusion of the eth-
nic Kyrgyz community of Afghanistan.

has been in capital Kabul and the political participation at the provincial
level has been overlooked. The local people have no role in the election of
local governors and administrators. In most of the provinces, the governor
does not belong to the province. For instance, while a majority of the resi-
dents in Laghman province is Pashia minority, the governor is not Pashai.
The same is true for almost all the provinces.

This section looks at the question of political participation in three
institutions — the executive, the national Shura and the Afghanistan
National Army.

Executive

The National Unity Government came out of a political agreement be-
tween the two leading candidates, Abdullah Abduallah and Ashraf Ghani

67



South Asia State of Minorities Report 2016
Mapping the Terrain

in the 2014 elections. Pashtuns got key security sector ministries such
as the Ministry of Defence, Ministry of Interior Afairs* and the National
Directorate of Security, National Security Council and key economic sec-
tor bodies such as the Ministry of Finance and National Bank (Clark, 2015;
Rahel, 2014). Overall Pashtuns form around 48 per cent of the ministries
and executive bodies. ‘During Karzai's presidency, [National Security
Council] was heavily populated by ethnic Pashtuns’ (Katzman, 2015: 6).
Under President Ghani, the National Security Council continues to be dom-
inated by Pashtuns.

There is no census or any statistics on the political participation of
citizens in the bureaucracy and civil services and other government posi-
tions segregated by ethnic, linguistic and religious identities. However,
some reports indicate over-representation of Pashtuns through arbitrary
appointments by President Ghani. These appointments have challenged
and side-lined the formal bureaucratic functioning of the state such as the
Independent Administrative Reform and Civil Service Commission which
has the authority to appoint civil servants. Despite the international com-
munity’s trust and hope in President Ghani to tackle the issue of corruption
and the patronage system, appointments in the President’s O¥ce of Admin-
istrative Afairs (OAA) are predominantly Ghilzai Pashtuns.

It is said ‘the ethnic composition of senior appointments made with-
in the OAA betrays a clear favoring of technocratic Pashtuns: 75 per cent
(21 appointees) are Pashtun while 14 per cent (four appointees) are Tajik.
Ghani’s list of advisors is also made up mostly of people of eastern Pashtun
origin: 69 per cent (22 appointees) Pashtun against 19 per cent (six appoin-
tees) Tajik. Ethnic-Hazaras and Uzbeks each hold less than 3 per cent of
the appointments’ (Sharan and Boss, 2015). Another report also claims that
out of 26 high ranking positions in OAA, Pashtuns have absolute majori-
ty. There are only two Tajiks and one Hazara and Uzbek each in the lower
ranks. The number of positions and bureaucratic ofces has increased to
a large extent as compared to the previous administration. This could be
characterized as bureaucratic infation. For instance, there are three difer-
ent oFces for policymaking under diferent names in OAA. The number of
directorates has increased from 19 to 27 (Samim, 2015). These unneces-
sary expansions of the bureaucratic structure were to get in more of Ghani’s
co-ethnic Pashtuns.

4. In April 2016, General Taj Mohammad Jahid, a Tajik was approved as Minister of Interior
Afairs (Tolonews, 2016).
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Good practice case study:

The Pashai language
development programme

In this case study we try to understand the initiative taken by the
Pashai Community Development Project (CDP) to enhance the pos-
sibility of the Pashai language programme becoming a success in Af-
ghanistan. Pashai is spoken by the Pashai ethnic group, located in
the north-east corner of Afghanistan. It is interesting to note that the
term ‘Pashai’ is used to refer to a ‘specifc language, to the speakers
of that language, and to the area that some of the Pashai speakers in-
habit’ (Everyculture, 2016). There are diferent theories on the origin
of the Pashai community in the East pocket of Afghanistan. One the-
ory suggests that the ‘Pashai were members of the classic Gandhara
culture and that they were pushed out of their original homeland
in the lowlands by an invasion of Pashto-speaking Afghans from
the Sulaiman Mountains. The Pashai then found refuge in the high
mountain valleys of the Hindu Kush, where their descendants live
today.” The second school of thought draws its sources from ethno-
graphic research and claims that it is possible that all the groups,
living in the mountain areas including the Pashai, share a common
historical root that might predate the rise of the Gandharan civiliza-
tion (Everyculture, 2016).

The Pashai literacy project is an important component of the larger
Pashai CDP that aims to bring about change in the life and culture
of the Pashai people. In other words, the broad aim of the Pashai
CDP, which also includes developing the Pashai language and adult
literacy project, is to empower Pashai community members with the
fundamental skills and knowledge required to participate in activ-
ities that improve their livelihood. Not much data is available on
this unique initiative though. The project was started in 1999 by the
charity SERVE in response to community members’ request for an
adult literacy programme. In 2006, with support from the provincial
government the project expanded to include Pashai language litera-
cy classes for girls. Simultaneously, the project started the process of
creating a Pashai and Pashto bilingual education programme within
the formal education system. The project is also known as Eastern
Region Literacy Project of SERVE Afghanistan (http://portal.une-
sco.org/education/en/ev.php-RL_ID=59427&URL_DO=DO_TOP-
IC&URL_SECTION=201.html).

...contd. ...
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Minority groups have been marginalized in President Ghani’s appoint-
ments which has intensifed their grievances (Parsa, 2015). Amrullah
Shaleh, former Tajik director of the National Directorate of Security has said
that Ghani monopolizes the power in his person and patronage (Azadira-
dio, 2015). Ismail Khan, a former Tajik governor of Herat, has also claimed
that Ghani is making appointments without consulting the people. ‘Ghani’s
moves were distancing him from the people and focusing power in his own
ethnic Pashtun community, neglecting other ethnicities’ (O’donnell, 2015).

Besides, no ministry is inclusive of Baloch, Pachai, Nuristani, Kyrgyz,
Qizilbash, Gujur, Brahwui, Hindu and Sikh ethnic groups. On 28 March
2015, the Open Society Daily published a report in which it criticized the
under-representation of Hazaras and Uzbeks in the Ministry of Economy.
There is no Hazara or Uzbek in the two deputy ministers and 16 director-
ates, the report indicates. Out of 500 staf members in the ministry, only 18
are Hazaras who are working at the low ranks and do not have any role in
either framing policy or in decision making. The role of other minor ethnic
groups is completely invisible (Kalili, 2015).

National Army

In the past there was an informal understanding on the share of ethnic
groups in the Afghanistan National Army (ANA). In 2006, the Minister
of Defence declared in a decree that appointments in the ministry will be
based on ethnic quota — 44 per cent Pashtuns, 25 per cent Tajiks, 10 per
cent Hazaras, 8 per cent Uzbeks and 13 per cent other ethnic groups. The
order was criticized by Tajik, Hazara, Uzbek and other minor ethnic groups
as unjust. They argued that while there was no national-wide census based
on ethnicity in Afghanistan, the quota determined by the Minister of De-
fence under-represented non-Pashtuns (Amaj, 2012). In 2011, as a result
of the quota system in ANA and the Ministry of Defence, ‘the 26 top posi-
tions were occupied by 11 Pashtuns (42 per cent), 9 Tajiks (35 per cent), 4
Hazaras (15 per cent), 1 Nuristani and 1 Uzbek (4 per cent each)’ (Guistozzi
and Quentin, 2014: 34). However, ethnic discrimination is rampant in re-
cruitments, appointments, getting leave and many other issues in the army
(Alarabiya, 2011).

National Shura (Legislative)

The electoral system in Afghanistan is based on a single non-transferable
vote (SNTV) system. Civil society and people’s eforts to ratify the propor-
tional representation electoral system have failed so far. President Hamid
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To understand the signifcance of the programme we must take a
brief but necessary historical detour. After the establishment of the
Khalgi government in 1978, seven national languages were select-
ed: Dari, Pashto, Uzbeki, Turkmani, Nuristani, Balochi and Pashai.
From 1986, under Najibullah’s rule, Dari and Pashto were given
preference in practice. Under the Taliban regime, which started from
1996, there was no ofcial language policy. But Pashto became the
de facto ofFcial language of the government. Many commentators
also opined that the Taliban regime did not encourage and promote
speakers of minority languages in Afghanistan’s multi-lingual set-
tings (Ju-Hong Yun, 2003). Along with this, apart from religious
teachings, any other mode of teaching was discouraged or not al-
lowed. One has to read the signifcance of the project against this
background where diferent linguistic communities were not en-
couraged to practice their own language.

Approximately 500,000 people living in eastern Afghanistan speak
Pashai language. The Pashai ethnic community lives in extreme mis-
ery and is mostly concentrated in the eastern zone of Afghanistan
that features isolated, mountainous and heavily populated valleys in
Nangarhar, Laghman, Kapisa, Nuristan and Kunar provinces. The
altitude is high (between 1,000 and 4,000 metres). They were tradi-
tionally agriculturalists by profession. Dealing with animal husband-
ry and agriculture were the two most important occupations for the
community. Twenty years of war destroyed traditional livelihoods,
and land was made untenable for vegetable production, a situation
compounded by over seven years of drought. Miserable conditions of
community members, living in a most distressed situation, were not
only confned to their economic afairs and livelihood as the Pashai
people could not £nd any cultural acceptance for their language. The
spoken form of the language has been there for roughly 2,000 years,
but the written form started only in 2003. More than 80 per cent
speakers of the language (which includes about 98 per cent of the
women), are illiterate (Ju-Hong Yun, 2003).

On the other hand, Pashto is the language of politics, economics and
education in the region. It was in this backdrop that the Pashai pro-
gramme was initiated. After the Taliban regime ended in 2001, peo-
ple could again speak and use their own language. New schools were
established. But most of the Pashai adults were unable to take ad-
vantage of the new educational opportunities ofered after the war,
partly because it had been so long since they had had any opportuni-

... contd. ...
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Karzai adopted the SNTV system without considering the concerns of the
people (Suhrke, 2007). Based on this system there is no separate represen-
tation right for ethnic and religious groups. The electorate is according to
the provinces.

However, the Constitution gives nomads (Kuchis) a separate represen-
tation right and determines the whole country as their electorate area. No-
mads have been allocated 10 seats (seven men, three women) in the Lower
House and two seats through a presidential decree in the House of Elders
(Constitution of Afghanistan, 2004, Article 84[3]). There are two main
problems in separate representation rights for Kuchis. First, allocation of
10 seats for the nomadic community is unjust as it results in over-repre-
sentation of Pashtu speaking people. While diferent ethnic groups such as
Balochs, Kyrgyzs, Turkmens and Pashtuns have nomadic populations, these
seats are exclusively utilized by Pashtun nomads. The report of the United
Nations High Commissioner for Human Rights also indicates that this cate-
gory benefts Pashtuns as it gives them a higher percentage of seats (Human
Rights Council, 2009). Second, the nomadic communities have declined
sharply in recent years because of two reasons: (1) The government has set-
tled the communities in the plains on the north of the Hindu Kush® and
around the Helmand Valley (irrigation) project; and (2) the inter-factional
war has disturbed migratory patterns of nomads and resulted in a change
in their lifestyle (Petrov, 2014). Hence, most of the nomads are settled com-
munities now. A majority of the Kuchi representatives in the national Shura
are not nomads, rather they are settlers. The Afghanistan Freedom House
has also stated that allocating a separate quota for Kuchis is a kind of pre-
rogative for them which puts them in a privileged position as compared to
the rest of the citizens (BBC, 2016).

In 2013, the issue of separate electorate for Hindu and Sikh minorities
became controversial. To ensure representation in the national Shura, the
Hindu and Sikh communities lobbied for a quota. During deliberations on
the electoral law, the Upper House proposed to add a seat particularly for
Hindu and Sikh communities in the Lower House that increased the num-
ber of seats from 249 to 250 but the Lower House disagreed. A joint com-
mission of both the Lower and Upper Houses was mandated to discuss the
issue and solve the disagreement. The commission dropped the proposal
from the election law’s draft. But on 3 September 2013, one seat was added

5. In north Afghanistan, the government had given fertile land of Tajiks and Uzbeks to Pash-
tun nomads. This issue led to communal violence in the region in later years.
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ty to study in Pashai language as the medium of instruction till then
was Pashto. In the post-war period, all the new schools focussed on
the children and Pashai adults felt it was inappropriate for them to
study alongside children. Specifc adult literacy projects for Pashai
adults were not available. Pashai adults in some areas had no ac-
cess to adult education and women and girls were denied formal and
non-formal education of any kind. It is in this context that the Pashai
language development programme was started in 1999 by the char-
ity SERVE, as part of its response to community members’ request
for an adult literacy programme. On the request of the local com-
munity members in 1999 the project leaders surveyed the area and
initiated the project in the post-war period. To meet the challenges,
a distinct Pashai language development and literacy programme, a
part of the larger Pashai CDP was taken up to encourage those whose
mother tongue is Pashai.

SERVE

SERVE Afghanistan was established in 1972 in response to a fam-
ine in Ghor province. Till the end of the Soviet invasion, it did not
take up diferent issues on the ground very frequently. It was only in
1991, after the Soviet occupation had ended that SERVE returned to
Afghanistan and started the SHIP school for the deaf. Later, SERVE
Afghanistan started projects in diferent regions of Afghanistan,
and today it is engaged in various community developmental pro-
grammes. The Pashai language development programme is an im-
portant part of the larger projects of the organization.

The programme’s goal

This community-owned initiative is aimed at delivering literacy and
enabling the Pashai people to fnd means of earning a livelihood.
It is not merely a language development programme, but a litera-
cy for livelihood programme. Issues like public health and nutrition
and education have occupied centre stage of the entire programme.
The programme’s target is empowering around 1,000 Pashai men
and women every year. The purposes of the project can be divid-
ed into three broad themes: 1) to help tribal people maintain their
ethnic identity by recording their history and cultures in writing in
the Pashai language, 2) to enable community members to partici-
pate in activities aimed at improving their material living conditions
by imparting them the knowledge/skills needed to foster and build
self-reliance, 3) to integrate the Pashai people, excluded politically

...contd. ...
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to the Lower House for Hindu and Sikh communities through a presidential
decree (Foschini, 2013a). However, the Lower House rejected the presiden-
tial decree. The representatives argued that adding a quota for one commu-
nity and ignoring the others would not be just. As the house had allocated a
seat for Hindus and Sikhs, it should do the same for other minorities as well.
Further, it was said that the community is so tiny that it could not qualify for
a seat in the Lower House considering its electoral constituency (Foschini,
2013b).

Non-discrimination and equality

Livelihood, income and employment

There is no report on the income, employment and livelihood status of the
people of Afghanistan based on national or ethnic, linguistic or religious
communities. The statistics and numbers hide the realities between the
majority and the minority. The Government of Afghanistan publishes a na-
tion-wide survey called the National Risk Vulnerability Assessment (NRVA)
that covers diferent aspects such as demography, livelihood, income, em-
ployment, labour force, food security, health and agriculture. NRVA (2014)
claims that it provides the most comprehensive statistical information on
Afghanistan (Central Statistics Organization, 2014). While the report does
not give a break-up of ethnic and religious communities, it acknowledges
that national statistics conceal the diferences within the population.

Further, the Ministry of Economy along with the World Blank has pub-
lished the Poverty Status of Afghanistan based on NRVA 2007-08. The
report provides profles and magnitude of poverty, employment, labour
force and access to social services in Afghanistan (Ministry of Economy,
2010). Like NRVA, the Poverty Status of Afghanistan examines the status
of minorities with regard to mentioned indicators. The report provides fg-
ures and statistics on diferent areas disaggregated by gender, geograph-
ical region and socioeconomic characteristics. However, it is silent when
it comes to minorities. The report of the UN High Commissioner for Hu-
man Rights emphasizes the importance of disaggregated data by ethnic and

5. In 2005, Anarkali Honaryar, a Sikh woman, was elected from Kabul to the Lower House
and Ganga Ram, a senior Hindu from Kandahar was appointed from Kandahar to the
Upper House. In the next election, none of the Hindus and Sikhs were able to succeed in
the elections to the Lower House. The President appointed Honaryar as a member of the
Upper House.
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and socially till the Taliban regime, with the majority population by
enabling them with the skills and knowledge that are essential for
survival in the modern world and which bring them dignity. Thus,
the project is not only confned to the narrower circle of literacy. In-
stead its aim is to go beyond the typical literacy project and thus
make a diference in the larger socio-economic-cultural struggle of
an ethnic community whose life and language were on the verge of
decay.

Activities

Although the oral form of Pashai language has been in use for about
2,000 years, the language was unwritten until 2003. The project
was introduced to elders in the community, who chose members to
form a Pashai Language Committee. This committee is responsible
for developing and overseeing activities aimed at the development
of the Pashai language. The Pashai Language Committee initiated
planning for the Pashai literacy and language development pro-
gramme and is responsible for collecting and updating the written
form of Pashai language. Writing and reviewing textbooks for print-
ing have been one of the major concerns of the committee. Hence in
July 2003 the project leaders organized a two-day seminar that fo-
cussed on developing a Pashai alphabet. Most village elders, who are
Pashai language speakers participated in the seminar. The delegates
also included literacy teachers and delegates from local schools. Al-
though an expert linguist led the seminar, decisions relating to the
development of the alphabet were made by the Language Committee
members. From 2006, special emphasis was given to a girls literacy
programme (Ju-Hong Yun, 2003).

After the development of Pashai language script, the Language Com-
mittee, with help from diferent teachers started organizing Pashai
language classes in 2006. The local government also extended help
and in August 2006, the Language Committee obtained permission
for Pashai programmes from the local government. The journey then
continued and as per 2003 estimates, 58 adult classes had been held
in 43 diferent villages which catered to the needs of 1,450 partici-
pants.

Taking the thread of the original Pashai language development pro-
gramme forward, a recent and encouraging development is now no-
ticed. The Pashai Youth United Association was established in 2013.
Initially it was established as an uno¥cial body in the four provinces of

...contd. ...
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tribal groups (OFce of the High Commissioner for Human Rights, 2010).
It is crucial to highlight that the Government of Afghanistan and research
communities should take this point into consideration and provide data and
statistics on minorities.

Land

Land and property has been a subject of dispute in Afghanistan as a re-
sult of continuous confict in the country. However, like in the other areas
data on this has not been documented according to ethnic, linguistic and
religious groups. The Afghanistan Freedom House (2016) report indicates
that in the last 13 years most of the public and private properties have been
usurped by local chiefs, power brokers, ex-warlords and politicians. The
report claims usurpation of almost 2 million acres of land by 15,800 indi-
viduals in 18 provinces that made President Karzai use the term ‘the Black
Season of Land Grabbing'. The report does not provide a full picture of land
disputes and usurpations with regard to minority groups as it only covers
the condition of Hindus and Sikhs. The report indicates that more than 90
per cent of Hindu and Sikh properties have been usurped in Kabul, Khost,
Nangarhar, Qandahar, Ghazni and Helmand provinces in the last few years.
In some of the provinces, their temples and cremation grounds have also
been grabbed. As a result 99 per cent of the Hindus and Sikhs have left the
country (Roye, 2016).

Case studies on land disputes
ConTfscation and Occupation of Tajik Land in Bamyan Province

Tajiks are native residents of Bamyan as they are of the rest of the country.
They mainly live in Bamyan city and its three districts of Sayghan, Kohmard
and Shibar. About 100 years ago, Faiz Mohammad Katib named Bamyan as
a Tajik residence (Katib, 1994: 138-139). The Tajik population in Bamyan
has been under-represented in ofcial documents and in common knowl-
edge because of the lack of a unifed census. Tajiks of Bamyan claim that
they comprise 40 per cent of Bamyan province (Bamikapress, 2016a).

The civil war in the 1990s led to the weakening of the state and as a conse-
quence the country was divided into fefdoms. Located in the central region of
Afghanistan, Bamyan was controlled by the Hizb-e-wahdat party, which was
mainly a Hazara party during the civil war. The war in Bamyan resulted in the
displacement of Tajiks and Pashtuns into neighbouring provinces and cities.
As a result, the population of Tajiks in Bamyan declined sharply. According
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Laghman, Kunar, Nengarhar and Nuristan. In 2015, it was registered
as an association in the Ministry of Justice and it expanded its activi-
ties to Kabul and Kapisa provinces. Since the time of its establishment,
the association has been doing advocacy for the Pashai people’s rights,
political participation and unity. It aims at creating cohesion among
and solidarity for Pashai people. It has attempted to connect diferent
segments of the Pashai people and raise awareness on Pashai identity
and rights (Personal interview with the head of the Pashai Youth Unit-
ed Association Hanifullah Shahab Pashai, 2016).

Hanifullah Shahab Pashai says that till date no civil society organiza-
tion has worked for the Pashai people. He adds that the association
that he represents is the frst one that was established by the Pashai
people for advocacy of Pashai rights. According to him the main
concern of the association is the fact that there is no institutional
support for Pashai language speakers. While a majority of the Lagh-
man province’s population is Pashai people they are under threat
of assimilation. Governmental afairs are in Pashto and students
are trained in Pashto language rather than their mother tongue and
there is no department of Pashai language at the university level.

The association organized a six-day workshop for standardization of
Pashai language in Lagman province for 60 teachers. On 19 May 2015,
the association organized a gathering to bring cohesion and solidarity
among Pashai people. The Pashai people are scattered in 10 provinc-
es but they are under-represented in the National Unity government.
The association also criticized the National Unity government for not
considering the demands and needs of the Pashai people.

Project approach

The project follows a holistic approach for developing the commu-
nity. The project has started vocational training. It believes that in
Afghanistan, adult literacy and education should teach life-skills as
well as literacy skills and should help people gain access to and use
new information in order to raise their income-earning potential
and hence their standard of living. Involvement of the local people
is very important for the project and hence it is community-based.
Project leaders work together with the Shura, local elders and local
authorities who provide the classrooms, select adult students from
the community and encourage them to attend classes. Supervisors
and teachers are from the villages in which the classes are held. Proj-
ect leaders use large community meetings to share their ideas and

generate inputs and suggestions relating to diferent aspects of the
...contd. ...
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to Mahiudeen Ashu Farahmand, a Tajik civil activist, there are 3,000 inter-
nally displaced families in Kabul, 1,500 families in Balkh, 1,000 families in
Baghlan and 500 families in Kunduz provinces (Farahmand, Representative
of Bamyan Tajiks Movement for Justice, personal communication). In the
post-Bonn settlement, Tajiks claim that there has been a systematic and orga-
nized omission of Tajiks from the economic, political and geographical space
in Bamyan in the last 10 years. Their land has been confscated by the provin-
cial administration or occupied by local goons aFliated with Karim Khalili,
ex-Vice President in Hamid Karzai’s administration (Mitranews, 2016). The
occupied land in Bamyan city is located in Zahak, Surkhdar, Tupchi, Petab-e
Laghman, Tabag-e Sari, Jagrakhil, Zargaran, Saf town, Pesht-e Khuja khar,
Surkh Qul, Qul-e Sayied Kamaluddeen, Sang-e Chaspan, Tap-e Jalal and
Bedak, Regshad.

Being victims of ethnic discrimination for a long time, on 1 May 2015 the
Tajiks of Bamyan organized a conference in Kabul. The participants protested
against systematic and organized discrimination of Tajiks in Bamyan. Accord-
ing to them, Tajiks are facing political marginalization, economic discrimination
and deprivation, ethnic cleansing and the occupation of their land in Bamyan.
Theyalso raised aquestion regarding unbalanced development in Tajik areas. To
give voice to Tajik victims and do advocacy for them, the conference established
amovement called the Bamyan Tajiks Movement for Justice (Farahmand, Rep-
resentative of Bamyan Tajiks Movement for Justice, personal communication).
On 30 November 2015, the movement organized a demonstration in Kabul pro-
testing against ethnic discrimination, marginalization and ethnic cleansing of
Tajiks in Bamyan (Mastosaighanil, 2015). The major points of the demonstra-
tion were:

1. The old Bamyan city (which was mainly inhabited by Tajiks) has been
destroyed and the new city is built on the occupied land of Tajiks. How-
ever, Tajiks do not have any share in the 2,000 shops and stores of the
new market built on their land,;

2. In last few years, the local government and the Bamyan municipality
have been targeting Tajiks and specifcally destroying their houses and
have not been allowing new construction for Tajiks under the fake policy
of the cultural red and green belts. However, such policies are not ap-
plied to non-Tajiks;

3. The protesters said that those who were responsible for occupying
Tajik land in diferent areas from Zahak to Surkhdar in Bamyan city like
Tupchi, Petab-e Laghman, Tabag-e Sari, Jagrakhil, Zargaran, Saf town,
Pesht-e Khuja khar, Surkh Qul, Qul-e Sayied Kamaluddeen, Sang-e
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programme. This on-going process helps promote communication
with the community. It also facilitates the involvement of the wid-
er community and increases ownership of the project’s activities in
general. Regular meetings with community leaders, elders and Shura
members are efective in identifying the needs of the target group. As a
result of this deep and prolonged engagement, community elders and
Shura members encourage the people to provide facilities for women’s
literacy classes and also to participate in diferent project activities.
Pashai community elders and local village Shuras select literacy teach-
ers and supervisors. Literacy teachers are also selected from among
community members, after they go through thorough training. In-
volvement of local leaders in the process of training a number of local
people (men and women) every year to be literacy teachers and super-
visors is another important aspect of the programme. The project fo-
cuses on building the community’s ability to take responsibility for the
project and sustaining it. Building the capacity of the community to be
self-employed is one major aim of the project. In order to achieve this
the project has initiated an animal husbandry programme that till late
2003 had distributed around 350 cows and 130 goats to vulnerable
people such as war widows, orphans, disabled people and extremely
poor people (Ju-Hong Yun, 2003).

Learning from the case study

Despite the country’s current confict situation, the project has man-
aged to retain its emphasis on education. It is also encouraging to
note the project’s focus on bringing in women and girls in the educa-
tion fold. Participants learn to use written material both in their local
language and in Pashto. Thus, one can conclude that the project has
been trying to empower the community primarily by drawing on the
most foundational aspect of life, education.

Itis possible to imagine that literate individuals, both men and wom-
en will in future make use of print literature in their own language
and in Pashto to access and share ideas and information. The im-
parting of knowledge and skills alongside education might give com-
munity members a chance at productive employment.

The programme is community-based. The project leader has good
relationships with local political and religious leaders, signifcant
sections of which take on the responsibility for CDP. This bottom-up
approach seems to have played the most important role in its suc-
cess, a process which needs to be a learning lesson for all other civil
society organizations.
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Chaspan, Tap-e Jalal and Bedak, Regshad should be put on a fair trial
for justice;

4. The local administration has avoided major development projects in
Tajik cities and districts. This has caused unbalanced development in
Bamyan province. Hence, they proposed that Ajar Valley in Kuhmard
Shall be declared a national park and a dam be constructed in Syghan
district; and

5. The central government should provide just, equitable and inclusive de-
velopment for all the citizens of Bamyan.

On 15 December 2015, the central government appointed a Fact Finding
Commission under Obidullah Barkzai, a member of the Lower House, to in-
vestigate the complaints. The commission consisted of representatives from
the Ministry of Urban Developing Afairs and Housing, Ministry of Justice,
Ministry of Information and Culture, the General Attorney’s OFce and the
Independent Directorate of Local Governance. The commission met 11,000
people, received more than 700 complaints from Tajiks and Pashtuns of
Bamyan and collected more than 21 documentary clips. The commission
presented its decision on 5 January 2016 to the national Shura. The fnd-
ings of the commission afFrmed discrimination against Tajiks and Pashtuns
of Bamyan and afFrmed that there had been systemic marginalization and
omission of these ethnicities. Tajik and Pashtun land was not expropriated
based on law but their land had been confscated illegally under diferent
excuses such as expansion of a green belt or a red cultural belt. In some
cases, oFcial departments of the local administration had been built on the
occupied land. There were many cases of illegal occupation of Tajik land by
powerful groups who were supported by the Karim Kalili party wherein they
built residential towns or hotels (Bamikapress, 2016b; Farsi, 2016).

On 14 March 2016, the Tajiks of Bamyan had another demonstration
and claimed that the state had not taken into consideration the reports and
fndings of the commission. They called on the central government to end
ethnic cleansing and the annihilation policy against the Tajiks of Bamyan
(Tajikanbamyan, 2016).

Confict over pastoral land between Kuchis and Hazaras

The state traditionally favoured Kuchis through expropriation of land and
other institutional support for them. This led to a series of conficts be-
tween transhumant pastoralist Pashtun Kuchis and Hazaras in the central
provinces over pastureland and water resources. Both sides of the confict
claim ownership over the land. The Kuchis claim that the state has provided
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them pastoral rights in the central regions of Afghanistan because as a cus-
tom each year they follow a routine coming from the Pakistan border, cross-
ing the central region going to the north. The root of the confict goes back
to the late-19th century when the state pursued a policy of annihilation of
Hazara, Tajik and a number of Ghalzai tribes during Amir Abdu Rahman’s
reign. As a result of the unifcation and centralization of the state, the king
killed, exiled or displaced those Hazaras who revolted against the state and
declined to pay taxes. Their land was distributed among government agents
or army ofcers. The king’s frmans (royal decrees) granted Kuchis access
to summer pastoral land in the central region of the country. During the
civil war and the war of resistance in the 1990s, the Hazaras got control of
these areas. After the peace settlement in 2001, the Kuchis returned to Be-
hsud in 2002 and claimed that their right to access pastoral land had been
violated by Hazara encroachments. On the other side, the Hazaras argued
that the frmans were issued by a despotic king that was not acceptable now.
Secondly, Kuchis who were coming for pastoralism were no longer real no-
mads. And lastly, as the population had grown the ecological resources were
not enough for the sedentary population.

The confict became violent as Kuchis armed themselves and came again
each year thereafter to the two districts of Behsud and Daymirdad in Ward-
ak province. The confict has not been documented and mapped systemat-
ically as yet. There is no reliable data on the conficts which occurred each
year between both the sides. However, some data collected from diferent
web pages (Heraviyan, 2014; Hazarapress, 2010; Milich, 2009; Ziaee, 2014)
gives the following details:

e InJuly 2002, a confict between armed Kuchis and sedentary Hazaras in
Qulba-Namak, Behsud killed one woman;

e InJuly 2003, a confict between armed Kuchis and sedentary Hazaras in
Tezak, Behsud killed one man;

e InJuly 2004, a confict between armed Kuchis and sedentary Hazaras in
Upper Kajab, Behsud killed one man;

* InJuly 2005, a confict between armed Kuchis and sedentary Hazaras in
Lower Kajab, Behsud killed one man;

* InJune 2007, 21 Hazaras were killed in a conFict in Bishud;

e In June 2008, 30 Kuchis and 24 Hazaras were killed in a confict in
Bishud;

* In July 2010, 70 villages were burnt, fve Hazaras including children
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were killed and over 4,000 families were displaced in Behsud and Daim-
irdad (Hazara.net, 2011);

e In June 2011, a confict occurred in Nawor district in Ghazni province
which led to the deaths of some people and burning of several houses
(Foschini, 2011); and

e InJuly 2015, an armed confict between both the sides killed eight peo-
ple from both the sides (Etilaatroz, 2015).

On 30 March 2008, people participated in a demonstration in Kabul
and asked the government not to allow the Kuchis to enter their localities
and kill people. Representatives of both the sides signed an agreement in
Kabul in May 2011 that denounced all kinds of violence, recognized passage
rights for Kuchis and afrmed the safety of sedentary people (Afghanista-
nanalysis, 2011). In June 2015, the National Unity Government formed a
56-member commission with Sebjatullah Mujadidi as its head to explore
the issues and solve them (The Daily Afghanistan, 2015).

Life and security: Violence on minorities

Although the situation of ethnic, linguistic and religious minorities has im-
proved after the fall of Taliban but they remain insecure in Afghanistan.
Article 347 of the Penal Code of Afghanistan provides protection for minori-
ties through implementation of sanctions such as imprisonment and com-
pensation for those who disturb minorities’ religious activities and damage
or demolish any religion’s worship sites such as shrines (Penal Code, 1976).
The Penal Code prescribes punishment for a person who attacks—verbal-
ly, orally, physically or through any other public means such as in writ-
ing—the follower of any religion or someone performing religious rituals
(Article 348).

While there has not been any large-scale detention and torture by the
government, but the state has continuously failed to provide security to
these communities. Some reports indicate lack of security for Christians
and Baha'is. There are around 400 Baha'is in Afghanistan (USCIRF, 2009).
The community went underground after the General Directorate of Fetwa
and Accounts declared Baha'i faith blasphemous and its followers apos-
tates (USCIRF, 2015). Similarly, there are also a few Christian converts who
have been under pressure and cannot practice their faith publicly (USCIRF,
2012, 2015).
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There is no unifed and agreed data on Hindus and Sikhs. The Afghani-
stan Freedom House (2016) report indicates that there were 200,000 Hin-
dus and Sikhs, comprising 40,000 families living in Afghanistan before
1992. However, currently this number has reduced to 120 families, includ-
ing 40 families in Nangarhar, six in Helmand and only one family in Qan-
dahar. Usurpation of Hindu and Sikh property by local chiefs and power
brokers has made 99 per cent of Afghanistan’s Hindus and Sikhs leave the
country (Roye, 2016). Another report gives diferent statistics: Facing a re-
duction in their population after emigration during the civil war, there are
800 Hindu and Sikh families currently in Afghanistan (Foschini, 2013a).
This comes to about 4,900 Sikhs and 1,100 Hindus (USCIRF, 2009). These
fgures are based on self-estimates by the groups and hence may not be re-
liable. The communities do have their places of worship and are allowed to
practice their religion freely. There are two Sikh gurdwaras in Kabul and
six Hindu temples in the country (USCIRF, 2009). However, the commu-
nities are insecure and experience discrimination (Nim-Rikh, 2014). They
face difFculties in cremating and performing funeral rights for the deceased.

While at the societal level all the communities are living in peace and
tolerance with each other, for instance, the Shias organize Ashura public
processions every year, terrorist networks and organizations such as the
Taliban have remained a primary threat to minorities. They are engaged in
political killings, abductions, torture and coercion for social and religious
conformity. In December 2011, Taliban targeted a Shia shrine in Kabul as a
result of which 56 people were killed (USCIRF, 2012). Since 2014, 11 cases
of abduction and killing of people have been reported including Shia Haz-
aras, Shia Balochs and Tajiks. A report by the Afghanistan Analyst Network
(AAN) mentions eight cases of Hazara abductions and indicates that except
in a few cases, the media and social activists’ reports were incorrect and
based on false assumptions. The report also says that there is no systematic
targeting of Hazaras. However, the fear that this wave of violence may turn
into an ‘ethnic motivated targeting’ is getting stronger (NPR, 2015; Suru-
osh, 2015).

e InJuly 2014, 14 Shi'ite Hazaras were massacred by Taliban (USCIRF,
2015);

e On 24 February 2015, 32 passengers were kidnapped on the Kabul-Kan-
dahar highway. Among them, seven passengers, including a 9-year-old
child, were beheaded on 8 November 2015 (BBC, 2015). While media
reports stated the deliberate targeting of Hazaras, the motivation, goals
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and identities of the kidnappers remained unclear. Furthermore, not
all of the abductees were Hazaras. One of the passengers who was be-
headed in the early days was a Tajik soldier in the Afghanistan National
Army. And there was a Tajik family among the protesters who gathered
in Zarnegar park in Kabul, protesting against the government’s failure
to respond and claiming that their son was a hostage. The kidnappers
did not seem to have an ethnic motive behind this incident; rather, they
demanded swapping the hostages with prisoners (Suruosh, 2015);

e On 15 March 2015, 10 Hazara passengers were kidnapped on the Jago-
ri-Ghazni highway by the Taliban. They released all of them after one
hour of interrogation. They warned the women passengers to observe
proper Islamic attire.

* On 17 March 2015, six people were kidnapped on the Herat-Farah high-
way. The ethnicity of the passengers and the motivation behind the ab-
duction remained unclear in this case as well. Initially, the local media re-
ported that all the abductees were Hazaras but later oFcials stated that it
was army soldiers who were missing. Kidnapping and abduction of army
soldiers by Taliban is also a common phenomenon. An AAN report does
not verify if the case is one of Hazara targeting (Suruosh, 2015);

» On 25 March 2015, 20 passengers were abducted in Daikundi province.
While it was found that the abductees were Shia Balochs instead of Haz-
aras, the false information increased anxiety among Hazaras;

* On 30 March 2015, fve Shia Hazaras were abducted in Balkh. The kid-
nappers were a group of local militia who abducted the people for eco-
nomic reasons and not for political or economic motives. They asked for
ransom as the abductees were coal merchants;

* On 1 April 2015, 13 Shia Hazaras were abducted in Sar-e Pul. Interest-
ingly, the kidnapper was himself a Hazara and a Taliban shadow gover-
nor of Sar-e Pul;

e On 16 April 2015, four passengers were abducted and killed in Ghazni
province. While media reports, for instance, The New York Times stat-
ed that the abductees were beheaded the families of the abductees de-
nied this and said that they were only shot and the bodies had not been
harmed. As in the earlier case, the kidnappers demanded swapping of
prisoners for the abductees. This nullifes the assumed ethnic motive
behind the case;

» On 6-8 November 2015, seven Hazara passengers were beheaded by
a group claiming loyalty to Islamic State. These passengers had been
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abducted about a month earlier in Arghandab, Zabul province. This led
to a mass protest against the government demanding security and jus-
tice on 11 November 2016 (Naim, 2015);

e On 1 June 2016, the Taliban kidnapped around 200 Tajik and Uzbek
passengers on a highway to the north of the country. Reports difer on
the number of passengers killed by Taliban ranging from 10 to 17 people
(lans, 2016). A big rally was organized in Kabul on 18 June 2016 to con-
demn the failure of the government to protect its citizens; and

e On 23 July 2016, suicide bombers who claimed an aFliation with Is-
lamic state targeted a peaceful demonstration in Kabul (a majority of
the participants were Hazaras). As a result, 80 people were killed and
around 300 were wounded (Stanglin, 2016). The protesters were de-
manding re-routing the power transmission line called TUTA through
the central provinces of Afghanistan.

This list of cases shows that except for a few the goals and motives of the
kidnappers were not ethnic.

Conclusion

The international intervention and the ouster of Taliban produced a eu-
phoric atmosphere. The people of Afghanistan in general and the minorities
in particular welcomed the change and built their hopes that the human
rights and status of minorities would improve. However, the minorities re-
mained vulnerable to diferent aspects. It has become clear that, to a large
extent, the promises of the international community and the Government
of Afghanistan have remained at the level of rhetoric and have not been
translated into actual and tangible outcomes when it comes to minorities’
rights and conditions.

Recommendations

* While the Constitution of Afghanistan is very democratic in terms of
Fundamental Rights, it should provide support and recognition to
‘group rights’ as well. Lack of constitutional mechanisms for recognition
and protection of group rights is one of the fundamental challenges for
minorities.

» Lack of a demographic census and segregated data based on ethnic, lin-
guistic and religious groups conceals the wide range of problems and
challenges with regard to minorities. A census is crucial for understand-
ing the social, cultural, economic and political status of minorities and
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designing and drafting relevant policies and programmes. The Govern-
ment of Afghanistan should conduct a national-wide census without
leaving out ethnic, religious and linguistic indicators.

The Afghanistan Independent Human Rights Commission should es-
tablish a particular section for minorities and provide regular reports on
the status of minority rights in the country.

The Government of Afghanistan should provide segregated data based
on ethnic, religious and linguistic groups with regard to income, liveli-
hood, employment, land, security threats, education and political par-
ticipation and representation of citizens.

President Ashraf Ghani should order the implementation of the ‘Popula-
tion Registration Act’ and issuing of electronic national ID cards as per
the ratifed law. Issuing national ID cards which mention ethnic identity
will not only help in preserving the identity of ethnic groups, but also
facilitate democratic processes and governance in the country.

Minorities are under-represented in governmental bodies and the state
machinery. The Government of Afghanistan has the responsibility of en-
suring proportional representation and political participation of minori-
ties at diferent levels of the government.

The rising level of violence is alarming for the security of minorities. The
Government of Afghanistan has the responsibility to provide full securi-
ty to ethnic, linguistic and religious minorities.
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The focus of this chapter is minority groups in Bangladesh — their life and
security, socioeconomic conditions, political participation and culture and
identity. It also discusses the three main categories of minorities - religious,
ethnic and linguistic.

The chapter provides a brief demographic and other data on the small
numbers of Shia Muslims, Bahais and Ahmadi Muslims in the country. The
report also covers ethnic minorities who make up 1.5 per cent of the total
population; they are also called indigenous people or Adivasis living in the
Chittagong Hill Tracts (CHT) and various districts in the plains. The lin-
guistic minorities in Bangladesh are mostly Urdu speaking and are often
referred to as Biharis. They migrated to what was then East Pakistan during
the partition of the subcontinent in 1947. About 3,00,000 Urdu-speakers
live in ‘camps’ in overcrowded and cramped living conditions.! The report
also discusses available data on Dalits.

Another focus of the chapter is the protection and promotion of minority
rights in Bangladesh. It examines the constitutional provisions to protect
and promote minority rights, particularly the provisions of equality and
non-discrimination envisioned in the Fundamental Rights. It discusses the
statutory provisions for protecting and promoting minority rights.

1. Asreported by Namita: Innovation in Legal Empowerement. Retrieved from: https://
namati.org/ourwork/citizenship/
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Background

Bangladesh is a secular, pluralistic parliamentary democracy; its Constitu-
tion and other laws protect religious freedom and ensure equal status and
equal rights to people of all religious faiths — Hindus, Buddhists, Christians
and others. There is no indication that the state actively engages in per-
secuting people on account of their religion. However, political parties do
use religiously divisive language and, on occasion, act in ways that exacer-
bate rather than diminish religious and communal tensions (UKHO, 2016).
Though Bangladesh has ratifed all major international human rights trea-
ties and conventions and is legally bound to comply with them it does not do
S0 in so far as the minorities are concerned.

The 2011 census report shows that Bangladesh is a country of 149.77
million people (BBS, 2015) and it is predominantly a Muslim country. Pop-
ulation data updated by the BBS for 2004 through the Sample Vital Regis-
tration System (SVRS), an annual attempt to collect, compile and publish
demographic data to meet the inter censual data needs showed that 89.52
per cent of the country’s population was Muslim with the remaining 10.48
per cent consisting of religious and ethnic minorities. Of the minorities, the
Hindus were the largest group with 9.58 per cent of the population. The
Buddbhists were the third largest group with 0.46 per cent while Christians
formed the fourth largest group with only 0.27 per cent of the population.
Others would include several small factions within the Muslim population
— Biharis, Ahmadis, Ismailis, Shias and Memons. (see Table 1) There were
about 100,00 Ahmadis. (SAHR, 2011)

Historical context

After the victory of the Awami League (AL) in Pakistan’s elections in 1970,
the Pakistani Army suppressed the aspirations of the Bengali people in East
Pakistan, innumerable atrocities occurred, many women were raped and
upwards of 3 million people were left dead. Tens of millions of people were
forced into squalid refugee camps in India.

Soon after its birth, the political history and politics of Bangladesh had
to deal with the twists and turns of majoritarian politics. Bangladesh’s birth
was premised on a secular and democratic ethos. The Preamble of the frst
Constitution of Bangladesh, which was adopted on 4 November 1972, ac-
cepted ‘nationalism’, ‘socialism’, ‘democracy’ and ‘secularism’ as state
principles; Article 8 Clause 1 reiterated these. Secularism in the context of
Bangladesh did not imply the absence of religion, as is often interpreted by
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Table 1. Religion in Bangladesh as population percentage

as on 2004
Religion National Rural Urban
Muslim 89.52 89.15 91.12
Hindu 9.58 9.86 8.37
Buddhist 0.46 0.51 0.23
Christian 0.27 0.29 0.18
Others 0.14 0.16 0.07

Source : Sample Vital Registration System 2004, Bangladesh Bureau of Statistics.

its opponents. Sheikh Mujibur Rahman, the Father of the Nation, made this

quite explicit when he said:

Secularism does not mean absence of religion. Hindus will observe their reli-
gion; Muslims will observe their religion; Christians will observe their religion.
No one will be allowed to interfere in others’ religions — the people of Bengal
do not want any interference in religious matters. Religion cannot be used for

political ends.?

In order to implement this, Article 12 of the Constitution of the People’s
Republic of Bangladesh states:

Secularism and freedom of religion

12. The principle of secularism shall be realised by the elimination of -

a) communalism in all its forms;

b) the granting by the State of political status in favour of any reli-

gion;

c) the abuse of religion for political purposes;

d) any discrimination against, or persecution of, persons practicing
a particular religion.

While the Constitution did provide the basis for creating a non-commu-
nal state in the religious sphere, it is argued that it was not a nhon-he-
gemonic Constitution. Article 1 Part 1 declared Bangladesh to be a uni-
tary state. Through Article 3 Part 1, Bengali was adopted as the state

2. Parliamentary Debates as cited by Amena Mohsin, ‘Secularism as Religious Tolerance’ in
Guhatakhurata, Meghna and Willem van Schendel (2013) The Bangladesh Reader:
History, Culture, Politics. London and Durham, Duke University Press, p. 334-335.
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language and Article 6 Part 1 declared that the citizens of Bangladesh
were to be known as Bengalis.

Article 9 defnes Bengali nationalism. According to the Constitution,
this was premised on the unity and solidarity of the Bengali nation, which
derived its identity from its language and culture. Clauses in the Constitu-
tion denied recognition to the varied cultural communities in Bangladesh
who were culturally and linguistically non-Bengali. Bangladesh is home
to around 45 ethnic communities. Bangladesh at its birth reproduced the
politics of majoritarianism/domination that it sought to fght during the
Pakistan period.

One may argue that these principles in the Constitution were a logical
outcome of the spirit of the liberation war of Bangladesh, which was pre-
mised on Bengali nationalism. However, some others maintain that through
these clauses a nation born out of genocide and a history of democratic
movements failed to move forward with a vision of libertarian principles
(SAHR, 2010).

Although an Awami League-led government annulled the Vested Prop-
erty Act (VPA) and passed the Vested Property Return Act (VPRA) in 2001
to restore property to Hindu minorities, the government amended VPRA in
the following year. This gave the government unlimited time to return the
vested property to its Hindu owners and instead passed control of the prop-
erty, including the right to lease it to local government employees. In 2007
and 2008, the government did not take any measures to implement VPRA
(US Department of State, 2009) and failed to prepare a list of properties to
be restituted. (IDMC, 2009:9) However in later years the government has
taken steps to safeguard the property rights of Hindu minorities. The latest
amendment was made on 10 October 2013.

In September 2015 Association of Land Reform and Development
(ALRD) organised a meeting on this issue in Dhaka. Shamsul Huda, of
ALRD in his keynote paper, spoke about the persecution of the minority
community members as they tried to get their properties back that once
were branded enemy properties under the enemy property act. He said
there were thousands of cases pending before the tribunal for resolution
under the Vested Property Return (Amendment) Act but the disposal rate
was frustrating. Although a few people had obtained orders in their favour,
the local deputy commissioners were, however, not applying the tribunal’s
orders, he alleged. (ALRD, 2015)
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Religious minorities

Societal abuse and discrimination based on religious aFliations, beliefs or
practices continue today. Occasionally clashes between religious groups
have occurred. In all cases the minority status of the victims played a role,
although it should be noted that religious minorities are often at the bot-
tom of the social hierarchy and, therefore, have the least political recourse.
Hindu, Christian and Buddhist minorities experienced discrimination and
sometimes violence at the hands of the Muslim majority; even Ahmadis were
harassed. Fundamentalist Islamic groups have demanded that Ahmadis be
ofFcially declared kafrs (infdels) (Rahman, 2005).

In 2015, four prominent secular bloggers were killed with machetes.
The four had appeared on a list of 84 ‘atheist bloggers’ drawn up by Islamic
groups in 2013; the list had been widely circulated (BBC, 2016). Activists
and atheist bloggers are leaving Bangladesh fearing threats to their lives
(Daily Mail Online, 2015; The Daily Star, 2015; Times of India, 2015). Sever-
al bloggers and their publishers were hacked to death by Islamist militants
in 2015 for promoting secularism. Ansar Al Islam, an insurgent group linked
to al-Qaeda claimed responsibility and threatened further attacks. Although
Sheikh Hasina promised to take action against the attacks, she also warned
the bloggers against ‘hurting people’s religious sentiments’ (HRW, 2016).

Earlier, in 2011, 183 people belonging to religious minorities were vic-
tims of injuries, assaults, grabbing, attacks and rapes (see Table 2). The
police was inefective in upholding law and order and sometimes was slow
in assisting religious minorities. This attitude promoted an atmosphere of
impunity for acts of violence against minorities.

In 2013 there was a particularly brutal wave of attacks on Hindu hous-
es, temples and businesses. (see Table 3) In a district-wide assault, ancient
places of worship spanning centuries were vandalised. As per the various
investigations conducted by the Ain o Salish Kendra (ASK) the attacks were

Table 2. Incidents of violence against religious minorities (2011)

Grabbing Attack
Injured | Assaulted | |and | House | Property | Temple | Looted | Rape | Misc. |Total
Attack
107 02 06 02 21 25 13 03 04 183

Source: SAHR (2011: 2).
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systematically conducted in order to terrorize the people and their commu-
nities. Instead of stealing goods, personal belongings such as motorcycles,
computers, televisions and household items were broken. Windows, walls
and fences were vandalised. The attacks were triggered by the verdict of
the International Crimes Tribunal sentencing Delwar Hossain Sayeedi, the
Vice President of the Jamaat-e-Islami to death on 28 February 2013 for
crimes committed during the 1971 Liberation War. There was one round
of attacks in the spring while the second round started in the pre-election
period during hartals (strikes) and blockades called by the opposition party
when the government decided to hold the elections without the opposition.
ASK maintains that the failure of the administration to bring the situation
under control was obvious. (ASK, 2013)

There are great diferences in terms of communal violence from year to
year. In 2013, 278 houses were attacked, burnt or destroyed; while next year
this fgure went up to 761. However, in 2015 there was a signifcant decrease
in the number of reported cases at 104.

Based on available numbers it is clear that there are serious human
rights violations that need to be addressed. Local human rights organiza-
tions like ASK work hard to gather information and data that can be pre-
sented to the general public and organizations on a national and/or inter-
national level while also advocating for improvements in the human rights
situation (GHRD, 2016).

In the recently concluded controversial elections in January 2014,
hundreds were killed and injured in violent attacks. Before and after the
elections, attackers also vandalized homes and shops owned by members of
Bangladesh’s Hindu and Christian communities. (HRW, 2015)

There were reports of societal abuse, intimidation, harassment and
discrimination, attacks on sites of worship and communal violence on ac-
count of religious aFliations, sometimes resulting in deaths, injuries, rape,
forced displacements and alleged forced conversion to Islam. However, the
evidence does not support the fnding that in general there is a real risk of
persecution, serious harm or other breach of fundamental human rights of
members of the Hindu, Buddhist, Christian and Ahmadi minorities. There
is a need to assess each case on individual merit. (UKHO, 2016)
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Table 3. Incidents of violence against religious
minorities (2013-15)

Type of violent incident 2013 2014 2015
Houses attacked 278 761 104
Business attacked 208 193 N/A
Temples attacked 495* 247 213%*

Source: Global Human Rights Defence (January 2016), “A look back at the Human Rights situation in
Bangladesh”. Retrieved from: http://ghrdblog.blogspot.com/2016/01/a-look-back-at-human-rights-
situation.html.

Also:* http://www.thedailystar.net/rights-situation-was-alarming-in-2013-4883.
**http://www.thedailystar.net/state-of-human-rights-alarming-57975.
***http://www.dhakatribune.com/bangladesh/2016/jan/02/bangladesh-human-rights-

situation-worsened-2015.

Indigenous communities

Relative to the total population, Bangladesh has a fairly small Adivasi or
indigenous population. According to some estimates, more than 3 million
Adivasis live in several districts (Sylhet, Rajshahi, Dinajpur, Mymensingh,
Rangpur, Bogra, Natore, Khulna, Tangail, Jamalpur, Sherpur, Netrokona,
Sunamganj and three hill districts). About two third of the Adivasis live
in the Chittagong Hill Tracts, which are made of the three hill districts —
Khagrachori, Bandarban and Rangamati.

The Adivasis are mainly Buddhists (43.7 per cent), Hindus (24.1 per
cent), Christians (13.2 per cent), and with other religions constituting 19 per
cent. In 1991 oFcial estimates of the population of ethnic communities in
1991 was only 27 per cent, other estimates put the population of ethnic com-
munities to more than 45. Dr Mohammad Raf, faculty at BRAC University
and author of Counting the Hills: Assessing Development in Chittagong
Hill Tracts (2001) identifed 73 small ethnic groups. Philip Gain editor of
Survival of the Fringe: Adivasis of Bangladesh (2011), estimates the number
of ethnic groups at around 90, who live in both the plains and in hill areas.
(as quoted in SAHR, 2011)

The authorities failed to settle indigenous people’s claims to land that
had been seized from them during the internal armed confict (1975-97), or
claims of recently occupied land by increasing numbers of Bengali settlers.
Tension between the two communities and the failure of the security forces
to protect local indigenous people against attacks by Bengali settlers led to
several clashes and injuries on both sides. At least 20 people were injured
in a clash between indigenous people and Bengali settlers in Rangamati on
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22 September 2013. Local people said security forces came to the scene but
failed to stop the violence (Amnesty International, 2013:2).

Incidents of human rights violations including torture, killings and
harassment of Buddhist monks, sexual violence against women and chil-
dren and the dispossession of indigenous people’s land by Bengali settlers
and military personnel have been regularly reported in the Chittagong Hill
Tracts (CHT) region. The indigenous communities in Bangladesh are the
most deprived of economic, social, cultural and political rights mainly due
to their ethnic status. The major problem for all minority communities is
land grabbing by infuential people from the mainstream population. There
are no adequate policies to protect the land of indigenous people. The tra-
ditional land rights of indigenous people are ignored. Incidents of forcible
land grabbing by Bengali land grabbers and eviction of indigenous people
from their ancestral land were also common in 2011 (see Table 4).

News reports highlighted that in 2011 at least 40 people belonging to
ethnic minority groups were killed, 94 were injured, 17 abducted, 18 raped
and 40 families had their houses destroyed. The incidents took place in
Khagrachari, Rangamati, Dinajpur and Rajshahi. Further, Bengali settlers
in grabbed at least 7,118 acres of land, belonging to indigenous Jumma peo-
ple in the area in 2011. Several attempts were also made by Bengali settlers
to occupy Jumma land.

Religious persecution of indigenous people has been continuing, partic-
ularly in CHT. This includes destruction of a Buddhist temple with the aim
of occupying the temple’s land, harassment of Buddhist monks, destruction
of Buddha's statues and preventing the construction and repairing of Bud-
dhist temples.

The biggest concern is rape and other violence against indigenous wom-
en and their lack of access to justice by the victims and the absolute impu-
nity that the perpetrators enjoy. In 2011, fve indigenous women, three from
CHT and two from the plains were killed after being raped while 11 indige-
nous women were raped. In addition, attempts were also made to rape eight
indigenous women. Almost all violence against indigenous Jumma women
in CHT was allegedly committed by Bengali settlers. One incident of at-
tempted rape was allegedly committed by security personnel. Lack of access
to quality education is a major factor contributing to social marginalization,
poverty and dispossession of indigenous people.
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Table 4. Incidents of violence against ethnic minorities (2011)

Killed Injured Abducted Property damage Rape Total
40 94 17 40 18 209
Source: SAHR, 2011.

Ignoring strong demands of the indigenous people and civic groups from
the mainstream population, the present government denied the constitu-
tional recognition to the fundamental rights of indigenous people in the 15th
amendment to the Constitution in 2011.

Even after 14 years after signing the CHT Accord, the peace accord has
not been implemented. Except for the re-constitution of some commit-
tees and appointments to some posts, the government has not taken any
efective measures for implementing the accord although it was a priority
commitment of the majority party in its election manifesto. Hence, dissatis-
faction and grievances have been mounting among the Jumma people and
permanent Bengali residents in CHT over the years. On 13 April 2010 the
High Court afFrmed the validity of the CHT Peace Accord signed between
the government and the erstwhile Shanti Bahini in 1997, but it declared the
Chittagong Hill Tracts Regional Council Act 1998 as unconstitutional. After
the judgment, the Additional Attorney General asked for a stay and for a
certifcate under Article 103 (2)(a) so that the government could appeal to
the Appellate Division against the HC judgment. The court then issued a
stay order on 15April 2010 till the problem was resolved. There was no sig-
nifcant progress in this regard till December 2011.

Above all, signifcant discrimination has been observed in budgetary
allocations between the indigenous and the mainstream Bengali people.
About 2 per cent of the country’s population is indigenous, but the alloca-
tion for them is below 0.5 per cent of the total budgetary allocations (SAHR
2011: 4-5).

Violence against female ethnic minorities

In March 2016 the Kapaeeng Foundation, a human rights organization
working for the promotion and protection of the rights of indigenous peo-
ples in Bangladesh published a report entitled: Human Rights Report 2015
on Indigenous Peoples in Bangladesh. The report stated that 85 indige-
nous women and girls fell victim to sexual and physical violence in 2015.
(see Table 5) Among them, 44 victims were from the CHT, while 41 were

101



South Asia State of Minorities Report 2016
Mapping the Terrain

from the plains. A total of 69 cases of violence against indigenous women
and girls in Bangladesh were documented in 2015. Of the 69 cases, 38 cases
were reported from and documented in the CHT, while the remaining 31
cases were from the plains. The victims were found to be in the age group
between 4 to 50 years. Cases were fled with the police with regard to 46
incidents. The data shows that 78% of the perpetrators were non-indige-
nous, while 15% of them were indigenous, and 6% of the violators could not
be identifed, while the law enforcement and security personnel accounts
for 1%.

Most human rights violation involving the indigenous peoples in Ban-
gladesh were centered on land. The land grabbers used the heinous ploy
to sexually and physically violate indigenous women and girls in order to
terrorize the community to unsettle them, and thus create opportunities for
them to occupy the lands belonged to indigenous peoples. The report stated
that amongst the cases of violence committed against indigenous women
and girls across the country in the recent past included not a single case of
instance to prove that the victim secured justice. Rather in most cases, the
perpetrator got out of bail and skipped punishment due to corruption in
the justice system, which often tended to be bias towards the perpetrators.
(Kapeeng Foundation, 2015).

Dalits and other oppressed caste groups

In 2011, violence and discrimination of Dalits and other oppressed caste
communities by dominant Hindu castes and members of infuential
Muslim communities increased as compared to previous years. News sourc-
es reported that there were 20 incidents during the year, including murder,
rape, denying access to public places (temples, restaurants, police stations,
cremation grounds, markets and social services), physical torture, land
grabbing, forced conversions, attacks and looting of Dalit houses and dis-
crimination in schools. Dalits are also discriminated in getting jobs. Though
in 2012, the OFce of the Prime Minister circulated a special directive for
reservation of 80 per cent for the post of Sweepers/Cleaners for Dalits. But,
this directive is not followed properly. Dalit communities in Bangladesh are
resisting discrimination and violation of their rights and are gradually get-
ting united across the country. Dalit groups have also established strong
linkages with regional and international groups working to fght against
caste and other forms of discrimination.
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Table 5. Violence against women from ethnic minorities

Year Number of Female Victims
2007 9

2008 4

2009 16

2010 25

2011 31

2012 75

2013 67

2014 122

2015 85

Source: The Daily Star, March 24, 2016. As retrieved from: http://www.thedailystar.net/city/
violence-against-ethnic-minorities-increasing-1198804

Gender and sexual minorities

Same-sex sexual behaviour is criminalized in Bangladeshi society. Leshi-
an, gay, bisexual and transgender rights’ groups have reported continuing
threats, particularly after homophobic public comments by Islamic leaders.
In 2013, the cabinet issued a circular indicating legal recognition of a third
gender, hijras, a traditional cultural identity for transgender people who,
born male at birth, do not identify as being men. The third gender status
came with no oFcial defnition but could ostensibly accord hijras educa-
tion, health and housing rights. However, the decree did not indicate any
process by which legal recognition was to be conferred to this group. In De-
cember 2014, a group of 12 hijras were selected for a government employ-
ment scheme and in early 2015 they were subjected to invasive and abusive
exams as part of the hiring process. The hijras said that they were asked
humiliating questions about their bodies and some reported that the phy-
sicians in charge of the exams called them ‘disgusting’ and then instructed
hospital janitors and security guards to conduct physical exams, which in-
cluded touching their genitals. Shortly after the medical exams, the hijras’
names were revealed in a newspaper article that declared them impostors
because they were ‘really men’. The 12 were denied employment and they
reported increased harassment by neighbours (HRW, 2016).

The hijra community, consisting of eunuchs, inter-sex and transgen-
der people, is much more visible than the rest of the lesbian, gay, bisexual
and transgender (LGBT) group. The hijras have enjoyed a rich tradition in
South Asian culture for thousands of years. Due to cultural and religious
beliefs, they are recognized as semi-sacred individuals who can bestow
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fertility, prosperity and health on a newborn and his or her family. Unfor-
tunately, this status has an insidious aspect: it dehumanizes hijras by re-
moving all other aspects of their identity, leading to their being subjected
to violence, discrimination and inequalities. They are treated as outcasts
and are often targets of human rights violations. Many do not have access
to a proper source of income and cannot hold mainstream jobs due to social
stigma and lack of access to education (GHRD, 2014: 8).

Bangladesh’s LGBTSs feel insecure about their gender identity and sexual
orientation for a number of reasons, including the criminalization of same-
sex relations, persisting stigmatization and societal denial of their existence
and the validity of such thinking. The socio-cultural and religious taboos in
Bangladesh make LGBTs vulnerable to discrimination and violence. There
is also lack of confdence among members of the LGBT community stem-
ming from societal pressure, as they are forced to live with a non-existent
sexual orientation and gender identity. Most LGBTSs in Bangladesh are in-
visible. In April 2016, Xulhaz Mannan - a top gay rights activist and editor
of the country’s only LGBT magazine and his friend and co-worker at the
magazine Tanay Mojumder were hacked to death. BBC Bengali Service ed-
itor Sabir Mustafa said that staf members of Roopbaan, a magazine and
activist group for LGBTs that had not been condemned by the government
and received some support from foreign embassies, had been careful in pro-
tecting their identities and had not believed that their lives were at risk.
(BBC, 2016).

Odhikar, a human rights organization working for upholding the civil
and political rights of the people since 1994, however, argues that the pos-
sibility of extremism afecting the country became a matter of concern as
soon as the freedom of expression was curtailed, controlled and persecut-
ed by the government. Since 2013, bloggers and foreign citizens have been
attacked and even killed in Bangladesh. So far, seven bloggers and online
activists and two foreigners, one teacher and the editor of a LGBT magazine,
have been killed. The killings were claimed by an extremist group. (Odhikar,
2016: 5)

A Question of defnitions and data

There is no universally accepted defnition of minorities but one that has
received wide circulation was provided in 1977 by Francesco Capotorti, Spe-
cial Rapporteur of the United Nations Sub-commission on Prevention of
Discrimination and Protection of Minorities:
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....agroup numerically inferior to the rest of the population of a State, in
anon-dominant ‘....whose members — being nationals of the state — pos-
sess ethnic, religious or linguistic characteristics difering from those
of the rest of the population and maintain, if only implicitly, a sense of
solidarity, directed towards preserving their culture, traditions, religion
or language’ (OHCHR, 2010).

As this UN document the criteria for being a national of a country to
be counted as a minority has been disputed, but the requirement to be
non-dominant is paramount. Although the 2015 Bangladesh Constitution
defnes minorities in narrow numerical terms, for the purposes of this chap-
ter the defnition provided by the Rapporteur as well as the UN are used to
consider the country’s ethnic, linguistic and religious minorities (Hindus,
Christians and Muslims) who are in a non-dominant position.

The data/information presented in the report are primarily derived
from national level surveys such as the various population censuses, the
National Living Standards Survey, the Demographic and Health Survey, the
Labour Force Survey and the Human Development Report to get the most
recent available data on the economic, human development and political
status of each group (see Table 6).

In analysing the status of diferent groups, the study also takes note
of the intersectional discrimination that certain groups like Hindu Dalits
within the larger groupings are faced with. Likewise, the analysis also seeks
to underscore some of the challenges that Bangladesh faces in accommo-
dating the demands of the various groups in a political and social context
that is marked by diversity and pluralism. The paper, however, focuses on
religious minorities while analysing ethnic minorities.

The paper also draws from available secondary sources such as the In-
ternet and published books. Newspaper reports were also scanned. Human
rights’ activists and members of minority communities were interviewed.
The lack of disaggregated data and explicit policies made it extremely dif-
fcult to come up with policy statements. The paper therefore is largely
dependent on secondary sources and the personal opinions of the inter-
viewees. Eforts, however, were made to retain objectivity by constantly re-
ferring to numbers, statements and laws where available.
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Constitution and the Law
Constitutional Evolution

Nationalist zeal continued in the polity of Bangladesh after the indepen-
dence. The constitution of 1972 ensured equal rights to all citizens of the
country. The very idea of nationalism (Bengali), socialism, secularism and
democracy were the basic foundations of the constitution. The frst Consti-
tution passed on November 4, 1972, seemed to have separated two prom-
inent institutions called politics and religion. In doing that, the leaders of
the country did not allow communalism to grow. The concentrated efort
to abolish:

a) political recognition of religion by the state,
b) exploitation of religion for political purpose and

¢) discrimination on religious ground (Article 2 of the Bangladesh Consti-
tution) were some of the signifcant achievements of the new state.

The very preamble of the Constitution emphasised secularism as one of
the fundamental principles of state policy. It is obvious that Islam, or for
that matter, any other religion, as an individual belief system was not inter-
fered with, but its political use and or abuse was barred. (Sammad, 1998)

The very idea of secularism, as promoted in the constitution of the coun-
try, came under review of the rulers in the course of time, as one looks at
diferent amendments that took place. Secularism, as one of the four funda-
mental principles stated in Article 8 of the Constitution, was amended. The
Fifth Amendment of the constitution of 1979 was particularly signifcant in
this regard as it legitimized the introduction of martial law after 1975. Under
the rule of General Zia ur Rahman, parliament passed an amendment to the
constitution that radically altered the position of secularism. This import-
ant change with special reference to secularism etc. was made during the
time of the military rule of General Zia ur Rahman, founder of the Bangla-
desh Nationalist Party (BNP). With regard to the role of Islam, it was during
this martial law period that secularism was removed from the Constitution
as a fundamental principle. (Shahid, 2013) Right at the beginning of the
constitution, even before the preamble, the amendment added the text “In
the name of Allah, the benefcent, the merciful”. And in the preamble, the
amendment replaced the word “secularism” with the words “absolute faith
and trust in almighty Allah”. (Bergman, 2016) Thus, in short, religious
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Table 6. Summary survey of data on minority rights

Rights Type Source Availability
Life and Hate motivated (mass or Qualitative research studies | Available for
Security single) violence minorities
Rape/crimes against women | - -
Crimes against Dalits/tribals | - -
Socioeconomic | Outcomes on education, - Some available for
rights health, employment, poverty, religious minorities
urbanization (poor land-
holdings, higher migration,
etc., leading to higher pace
of urbanization among
religious minorities)
Provisioning: budgets, Govt. of Bangladesh. Some reports avail-
programmes able for minorities
Participation Representation in governing | Parliament, assemblies, Some available by
institutions by gender and media. religious minorities
caste
Electoral participation Available by religion
Effective participation in Parliament and assembly Some available for
decision making debates minorities
Identity & Implementation of freedom | Qualitative studies, media Available for
Culture laws reports, some tracking by minorities
civil society
Working of personal laws, Qualitative studies and Available For
particularly for women reports, media reports minorities

Implementation of
safeguards for linguistic
minorities

Available By state

neutrality and non-communal principles, prerequisite for any secular coun-
try, of Bangladesh constitution were abandoned through the Fifth Amend-
ment. Military ruler Zia ur Rahman was assassinated in 1981. In 1982,
another military ruler called Lieutenant General Hussain Muhammad
Ershad came to power. It was only in 1988, Ershad-controlled parliament
passed the Eight Amendment in an apparent attempt to declare Islam as the
state-religion. Introduction of Section 2A to the constitution now stated:
“The state religion of the republic is Islam, but other religions may be prac-
ticed in peace and harmony in the Republic.” (Bergman, 2013)
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Bangladesh’s constitutions and international
standards

This section examines the sources of human rights, the rights of individuals,
the duties of the state and the mechanisms of protection.

Life and security

Constitutional and legal provisions

‘The State shall not discriminate against any citizen on grounds only of re-
ligion, race, caste, sex or place of birth. Nothing in this article shall prevent
the State from making special provision in favour of women and children
or for the advancement of any backward section of citizen,’(Articles 28[1]&
28[4], the Constitution of the People’s Republic of Bangladesh.

The Bangladesh Penal Code 1860 prescribed punishment for the follow-
ing ofences against women:

» kidnapping or abducting any woman with intent that she may be com-
pelled to marry any person against her will, or in order that she may be
forced or seduced to illicit intercourse (Section 366);

» inducing any minor girl under the age of eighteen years to go from any
place or to do any act with intent that such girl may be forced or seduced
to illicit intercourse with another person (Section 366A);

« importing into Bangladesh from any country outside Bangladesh any
girl under the age of twenty-one years with intent that she may be forced
or seduced to illicit intercourse with another person (Section 366B);

» selling, letting to hire, buying or hiring any person under the age of
(Benchmark, 30) eighteen years with intent that such person shall at
any age be employed or used for the purpose of prostitution of illicit
intercourse with any person or for any unlawful and immoral purpose
(Section. 372 and373); and committing rape (Section 376).

The Domestic Violenc (Prevention and Protection) Act 2010 was passed
for establishing equal rights for women and children and for ensuring pro-
tection of women and children from family violence.

The Prevention and Suppression of Human Tra®cking Act 2012 pre-
scribes measures to prevent trafcking of women and children. No mention
is made of caste or Dalit women in the act.
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The Mobile Court Act 2009 gave the executive magistrate the power
to take steps by linking Section 509 of the Bangladesh Penal Code in the
schedule of Mobile Court Act to resist and prevent eve teasing and sexual
harassment of girls and women.

Everyone has the right to enjoy the protection of the law and to be treat-
ed in accordance with law and only in accordance with law. In particular,
no action detrimental to the life, liberty, body, reputation or property of any
person shall be taken except in accordance with law (Article 31, Constitution
of Bangladesh).

Status of implementation of rights

The formal justice system in Bangladesh is characteristically pro-rich, bu-
reaucratic and hard to access. Law enforcement agencies are also not easily
accessible to poor and marginalized people. For example, a 12-year-old Dal-
it girl was raped and murdered on 28 June 2013 in Pirojpur Sadar district.
The victim’s family fled a case in the local police station but the police did
not take action against the accused. One of the suspects was arrested ten
months after the incident; he was released on bail. No charges were fled
against the accused for a year. Moreover, the victim’s family is under con-
tinuous threats by the accused since the perpetrators are relatives of an in-
fuential local political leader.

Farzana and Nasir (2008) conducted a study on the Dalits in Dhaka city.
In their report, they state that almost all the respondents (52 women were
interviewed under the study) alleged that they had not received fair judg-
ments in any salish (mediation) session. Mediators are generally from the
dominant middle class Bengali community who, they alleged, never play an
objective or neutral role. Dalits do not see the possibility of a fair judgment
when the allegation is against a Bengali. This is why many Dalit victims do
not complain against the wrongs done to them by dominant Bengali people.
The mediators are non-Dalits and they often take bribes from the ofenders
to pronounce judgments in unfair ways.

Whilst there is a functioning criminal justice system, the efectiveness
and conduct of the police varies. In some instances the local police and en-
forcement agencies have failed to efectively protect religious minorities
from communal violence. Whilst legal protections for religious freedom are
generally enforced, prosecutions are brought for violations of religious free-
dom and legal protections exist to address discrimination or persecution by

109



South Asia State of Minorities Report 2016
Mapping the Terrain

private individuals, authorities implemented some restrictive laws and did
not always efciently or efectively prosecute those who attacked religious
minorities. Efective state protection is in general available for members of
religious minority groups. However, decision makers must assess whether
efective protection is available in relation to the particular circumstances
and profle of the person. Any past persecution and past lack of efective
protection may indicate that efective protection would not be available in
the future for that individual in that particular locality (UKHO, 2016).

Threats to minorities

There are many instances of minorities being suppressed in Bangladesh. In-
stances of societal discrimination, harassment, intimidation and occasional
violence against religious communities persist although many government
and civil society leaders claim that these acts have political or economic mo-
tivations and should not be attributed wholly to religious beliefs or aFlia-
tions (UKHO, 2016). Armed confict and human rights violations including
forced evictions and government policies discriminating against religious
minorities have displaced tens of thousands of people in Bangladesh. The
armed confict in CHT in South-east Bangladesh broke out in 1973 when
the central government rejected demands by indigenous groups for con-
stitutional protection and recognition as a separate community within the
new state of Bangladesh (IDMC, 2009). The relocation of 400,000 Bengali
settlers from the plains to CHT also fuelled the confict. In 2000 at least
60,000 indigenous people were estimated to have been internally displaced
during the confict, while around 60,000 fed to India. In the same year
the government estimated that 500,000 indigenous people and settlers had
been displaced. The confict ended oFcially through a peace accord in 1997,
but many of its causes have persisted: the accord has never been fully im-
plemented and many of the displaced remain without a durable solution.
Bengali settlement in CHT has continued though on a smaller scale, and
indigenous people continue to be forcibly displaced from their land due to
evictions by authorities, or by settlers with the knowledge or direct support
of the army (IDMC, 2009).

Religious minorities outside CHT have also been displaced as a result
of discrimination or communal violence (IDMC, 2009). Incidents of land
grabbing, intimidation, extortion and various kinds of illegal activities, in-
cluding attacks on members of religious minority communities and also on
their places of worship continue. Such incidents occur because no justice
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was given in similar incidents in the past and also due to the politicization
of these incidents. For instance, in the early morning of 3 March 2016 un-
identifed criminals vandalized an e®¥gy of Radha-Krishna by entering the
Dasbari Sree Sree Hari Mandir (Hindu temple) after breaking its locks in
Titarkandi village under Maltab Upazila in Chandpur district (The Daily
Prothom Alo, 2016). On 11 March 2016, about 50 men led by Shourav, the
son of an Awami League-nominated UP Chairman candidate Abul Kalam
Azad, vandalized and set fre to electoral camps of his rival candidate Nurul
Islam Jewel in Patra village in Chakundia Union under Khalijuari Upazila
in Netrokona district as he was contesting as a rebel candidate of the Awa-
mi League. In retaliation, supportres of Nurul Islam Jewel, who is also the
Upazila unit Awami League’s Organizing Secretary, attacked Hindu homes
belonging to Sotesh Sarkar, Deepak Sarkar, Debal Sarkar and Sanchalata
Debi in Patravillage. The attackers also vandalized the Hindu temple, Kali
Mandir (The Daily Naya Diganta, 2016; Odhikar 2016a: 14-15).

At a press conference on 22 April 2016, the Hindu-Buddha-Christian
Oikya Parishad (The Hindu-Buddhist-Christian Unity Council) alleged that
the human rights situation for citizens belonging to minority communities
was deplorable. The organization stated that incidents of violence against
minority communities had tripled in the frst three months of 2016 as com-
pared to the whole of 2015 (The Daily Manabzamin, 2016). On 14 May 2016,
the body of 70-year old Buddhist monk Dhamma Wasa was recovered from
a monastery in Chakpara village in Baishbari Union, under Naikkhongch-
hori Upazila in Bandarban district. Criminals had stabbed him to death with
sharp weapons (The Daily Naya Diganta, 2016). The police arrested Hlam-
ong Chak of the Chak community and two Rohingya refugees for the murder
(The Daily Jugantor, 2016). Human rights body Odhikar which condemned
the incident also expressed grave concern over incidents of land grabbing,
intimidation, extortion and attacks on members of religious minority com-
munities and on their places of worship (Odhikar, 2016c: 21-22).

Structural Conditions That Impact Minority Rights

The state’s indiference towards the violence committed against minorities
is making things worse in Bangladesh. There has been no action on newspa-
per reports published against incumbent ministers, members of Parliament,
representatives of the people or their sidekicks; instead the victims have
been harassed. Irrespective of the political party in power, there is visible
inaction in all the parties on the issue of violence perpetrated against the
minorities (Porishod Barta, 2001: 5).
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In more than 40 electoral constituencies in Bangladesh minority vot-
ers can infuence the elections. It was reported that workers of a four-par-
ty right wing alliance attacked the minorities, especially Hindus to prevent
them from casting their votes in the last general elections in 2014. The gen-
eral perception is that the minorities generally cast their votes in favour of a
party that seems to uphold secular values.

Issues of security and peace among the minorities

In the very early years of Bangladesh’s independence, policymakers tried to
construct a secular country. So they kept secularism as one of the four main
pillars in the Constitution. However, the rulers changed the Constitution
and turned its non-communal ideology into a more communal strain. As
a result, the minorities became vulnerable. Although Bangladesh’s Consti-
tution gives every citizen equal treatment before the law and ensures their
protection under Article 27, and the country is also party to the Internation-
al Covenant on Civil and Political Rights, which ensures freedom of religion,
violent assaults on religious minorities are often not investigated or prose-
cuted (IRIN News, 2014).

Socioeconomic deprivations and
the question of discrimination

Constitutional provisions and programmes

Article 29 (1 and 2) of the Constitution states that ‘there shall be equality of
opportunity for all citizens in respect of employment or ofFce in the service
of the Republic. No citizen shall, on grounds only of religion, race, caste, sex
or place of birth, be ineligible for or discriminated against in respect of, any
employment or oFce in the service of the Republic.’

While the Government of Bangladesh does not make specifc reference
to the situation of Dalits in its National Strategy for Accelerated Poverty Re-
duction (NSAPR) 2009-2011, prepared by the Planning Commission it rec-
ognizes the pattern of discrimination against occupational groups related to
caste systems. The strategy indicates the need to understand the situation
of these groups and to promote targeted policies aimed at improving their
living conditions. It also mentions the promotion of decent employment.
It admits that the government needs to develop a comprehensive policy
agenda for these groups but due to lack of information and segregated data
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no specifc policy measures have been taken in addressing their problems.
(Planning Commission, 2008)

The Bangladesh government does not actively promote any scheme or
policy aimed at ensuring equality in employment in general, nor specifc
employment schemes and programmes for the most marginalized and ex-
cluded people. NSAPR-2009-11 talks about promoting decent employment,
but there it does not mention any arrangement for alternative occupations.

Article 15(b) of the Constitution of Bangladesh states, ‘It shall be a fun-
damental responsibility of the State to attain, through planned economic
growth, a constant increase of productive forces and a steady improvement
in the material and cultural standard of living of the people, with a view
to securing to its citizens the right to work, that is the right to guaranteed
employment at a reasonable wage having regard to the quantity and quality
of work.’

Article 20 states, ‘Work is a right, a duty and a matter of honour for ev-
ery citizen who is capable of working and everyone shall be paid for her/ his
work on the basis of the principle “from each according to her/his abilities,
to each according to her/his work”. The State shall endeavour to create con-
ditions in which, as a general principle, persons shall not be able to enjoy
unearned incomes, and in which human labour in every form, intellectual
and physical, shall become a fuller expression of creative endeavour and of
the human personality.’

Article 40 states, ‘Subject to any restrictions imposed by law, every cit-
izen possessing such qualifcations, if any, as may be prescribed by law in
relation to his profession, occupation, trade or business shall have the right
to enter upon any lawful profession or occupation, and to conduct any law-
ful trade or business.’

Article 15(a) says, ‘It shall be a fundamental responsibility of the State to
attain, through planned economic growth, a constant increase of productive
forces and a steady improvement in the material and cultural standard of
living of the people with a view to securing to its citizens the provision of
the basic necessities of life, including food, clothing, shelter, education and
medical care.’

Article 28(1): ‘The state shall not discriminate against any citizen on
grounds of religion, race, caste, sex or place of birth.’
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Article 42(1):'Subject to any restrictions imposed by law, every citizen
shall have the right to acquire, hold, transfer or otherwise dispose of proper-
ty, and no property shall be compulsorily acquired, nationalized or requisi-
tioned save by authority of law.’

The Vested Property Act 1965 (then Enemy Property Act) made own-
ership of land by Hindu minorities in the country, including Dalits, more
complicated. It gave the government the right to administer land formerly
known as ‘enemy property’, which was confscated from Hindus after the
formation of East Pakistan (present day Bangladesh) in 1947. This act was
repealed in 2001 and now the Vested Properties Return Act 2001 is in force,
under which Hindus can seek the return of land confscated from them by
the government or by individuals.

Article 28 (3):'No citizen shall, on grounds only of religion, race, caste,
sex or place of birth be subjected to any disability, liability, restriction or
condition with regard to access to any place of public entertainment or re-
sort, or admission to any educational institute.’

Article 17(a):‘The State shall adopt efective measures for the purpose
of establishing a uniform, mass-oriented and universal system of education
and extending free and compulsory education to all children to such stage as
may be determined by law.’

Article 17:'The State shall adopt efective measures for the purpose of
establishing a uniform, mass-oriented and universal system of education
and extending free and compulsory education to all children to such stage
as may be determined by law; developing education that is consistent with
the needs of society and to create a citizenry, educated and motivated to
fulfll those needs; and eliminating illiteracy within a timetable determined
by law.’

Status of implementation of rights

In Bangladesh there has never been any law that specifcally refers to ‘caste
based discrimination’ or to ‘caste segregation’ in employment. Caste afect-
ed communities in Bangladesh have been going through a serious transition
in recent years as they neither have guaranteed scope for work in relation
to their ‘customary’ occupations, nor are they able to access the formal la-
bour market. On the one hand, since traditional caste-based occupations are
mostly informal in nature, they do not receive the benefts of existing laws
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and acts formulated with regard to formal jobs. On the other hand, they
are not treated as fully ‘formal’ employees even when they are employed as
sweepers and cleaners in city/ municipal corporations or other autonomous
bodies. In most cases they do not have any collective association or union to
negotiate their rights and claims. They are also not aware of their legal en-
titlements. Employers take advantage of Dalits’ ignorance and disorganiza-
tion and exploit them with low wages or no wages. The workplace environ-
ment and occupational safety related problems cause immense sufering for
Dalit workers in diverse, yet unacknowledged, ways. For instance, Dalit tea
garden workers are deprived of work entitlements that diferent laws have
given them from time to time. They are subject to both direct and indirect
deprivations, and continue to work in poor working and living conditions.
Despite eforts on the part of human rights activists and campaigners, man-
ual scavenging is yet to be legally stopped. Other unhealthy working condi-
tions continue to persist despite Bangladesh being a signatory to relevant
international conventions.

Poverty

Generally, the dwellings of Hindu and Muslim Dalits in Bangladesh are seg-
regated and there are instances of discrimination when trying to rent rooms
or houses outside these exclusive areas. In rural areas Dalit communities
live in groups in paras or colonies that are remote and secluded from main-
stream communities. In urban areas Dalits usually live in so called ‘colonies’
which are slum-like tenancies without adequate provision of water, electric-
ity or sanitation. In such colonies, 8 to 12 family members belonging to three
generations live together in one tiny room without any regard to hygiene or
sanitation issues.

Discrimination also surfaces while Dalits try to access special ponds or
lakes in villages. Another acute problem that Dalits across the country face
is that they live with ‘food insecurity’. Both Hindu and Muslim Dalits report
discrimination to diferent degrees from non-Dalits while sharing food/tea
in the same plates/cups/utensils with them. Since these groups are seen as
‘dirty’, the perception also is that their touch also makes things ‘dirty’ and as
a result, they need to wash whatever they use to make it ‘pure’.

Education

Minorities within a modern state are constantly subject to attempts by
the state machinery to homogenize the population via language, culture
and education. This not only reduces, distorts and thereby marginalizes
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minority communities but it also creates the ‘other’, the subjugated subor-
dinate minority. In this endeavour, culture, language and education come to
play hegemonic roles.

During the Pakistan period Islamiyat or religious education was made
a compulsory subject in the primary and middle stages (Classes6 to 8). Af-
ter independence the Education Ministry continued with the same policy.
The Mujib government, however, set up an Education Commission in 1972,
which submitted its interim report in May 1973. The commission recom-
mended the separation of religion from education. Public opinion on the
subject was sought through questionnaires. The answers showed that sec-
ular education was acceptable to about 21 per cent of the most educated
section of Bangladesh, while 74.69 per cent said that religious education
should be an integral part of general education. The commission’s recom-
mendations could not be implemented.

Following Mujib’s assassination, education acquired an overt Islamic
orientation. Islamiyat was introduced in Classes 1 to 8 as a compulsory pa-
per for Muslim students only and in Classes 9 and 10 as an elective subject.
Apart from Islamiyat, children from other religious communities were given
the right to be taught their own religion. However, some of them alleged
that many government-employed religious teachers for minority religious
groups were neither members of the religion they taught nor qualifed to
teach it. The government also introduced an Imam (Muslim religious teach-
er) Training programme in 1979. Zia emphasized the need for religious
education when he said: ‘... A Muslim has to live his/her personal, social,
economic and international life in accordance with Islam from childhood to
death’ (Talukdar, 1990: 70).

The regime of H.M. Ershad (Army Chief of Staf who assumed power
in a bloodless coup in 1982) furthered this process. In 1983 he wanted to
introduce Arabic as a compulsory subject but failed due to opposition from
students and political parties. He, however, succeeded in encouraging ma-
drassa (Islamic school) education and put it on par with the corresponding
level of general education. Today, there are an estimated 64,000 madras-
sas in Bangladesh, divided into two categories: The Aliya madrassas are
run with government support and control. The Government of Bangladesh
pays 80 per cent of the salaries of their teachers and administrators as well
as a considerable portion of their development expenditure. The 2000—
01 budget, for example, allocated taka 4.91 billion for salary support to
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non-government madrassas. The government also allocated considerable
funds for the construction of 1,741 new madrassas in the private sector.

Successive governments have encouraged the growth of madrassa ed-
ucation in the country. Over the last two decades, revenue expenditure per
madrassa student was much more than for the students in secondary high
schools. The number of madrassas in Bangladesh is increasing at a fast
pace and so is the number of students. According to government published
sources Bangladesh Bureau of Educational Information and Statistics
(BANBEIS), during 1980-2000, the number of registered junior and high
madrassas increased by 271 per cent compared to a 185 per cent growth
in secondary schools. During the same period, the number of students in
junior and high madrassas increased by 818 per cent compared to an only
317 per cent growth in secondary school students. Today, 30 per cent of all
secondary level students are from madrassas and they are catching up fast.

These statistics do not include thousands of unregistered Qawmi
madrassas all over the country.

Aliya students study for 15-16 years and are taught Arabic, religious the-
ory and other Islamic subjects as well as English, mathematics, science and
history. They prepare themselves for employment in government service,
or for jobs in the private sector like any other college or university student.
‘A recent survey found that 32 per cent of Bangladesh university teachers
in the humanities and social sciences were graduates of Aliya madrassas.’
However, the Qawmi madrassas remain outside the purview of the Bangla-
desh Madrassa Education Board (Ahmad). There are three basic character-
istics of Qawmi madrassas:

1. They follow the dars-1 Nizami system or a modifed version of it,

2. They use a subject-based system rather than a grade-based system and
therefore there is no clear ‘time-sequence’ attached to the education,
and

3. Since Qawmi madrassas are privately owned, there is a tendency to de-
pend on local charity, commercial ventures, the Bangladeshi diaspora
and Muslim foundations based in the Middle East for funding.

The impact of these characteristics is critical as the students of Qawmi
madrassas end up acquiring an education with a minimum level of quality
and almost zero prospects in the job market.
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While singling out the madrassas would be as wrong as putting the
blame on unemployed Muslims for terrorism, it should be noted that edu-
cation in Bangladesh (in madrassas), particularly for Muslims has become
a breeding ground for Islamic militancy and fundamentalism. Students
coming from all shades of education - modern secular, Aliya madrassas or
Qawmi madrassas- have fallen prey to fundamentalist ideologies and some
are involved in violent activities, possibly with some diference in the num-
ber and degree of participation. But that ‘Islamic’ militancy in Bangladesh
is informed by a precise, if not distorted, understanding of Islam remains
apparent from the targets of bomb attacks. These targets include religious
shrines, public gatherings mainly for entertainment and non-Sunni Ahmad-
is. One cannot also rule out the Wahabi connection in reproducing militan-
cy in Bangladesh. One report indicates that some of the Islamic militant
groups aided by Indian, Pakistani and Afghan Muslims, also received funds
from the Middle East including Saudi Arabia, to carry out their activities.
This provides a direct linkage between the Wahabization of Bangladesh and
the concurrent reproduction of intolerance.

Higher educational institutions do not have separate departments cater-
ing to the religions of minority communities but in the University of Dhaka
subjects like Islamic Studies & History of Islam are taught.

The other area of bias in education is the curriculum. For instance, the
Department of World Religions in Dhaka University has a course on History
of Islam whereas the histories of other religions are not included. Similarly,
if we see the number of students and teachers of religious minorities in the
top universities in Bangladesh, the scenario is quite pitiable (see Table 7).

Recently Education Minister Nurul I1slam Nahid said that the govern-
ment would formulate the National Education Policy (NEP) based on the
Qudrat-e-Khuda Education Commission’s report of 1974 so that a secular
and science-based education system can be introduced; the report of the
Qudrat-e-Khuda Commission will be slightly modifed to make the poli-
cy appropriate for the country’s existing education system. In view of an
increase in religio-centred militancy and the allegations that these insti-
tutions are associated with it the government constituted a committee to
recommend reforms in their curricula so as to make it job-oriented and also
to monitor their activities. [SAHR, 2010: Page 26, paragraph 1) The Qudrat-
e-Khuda Education Commission was formed in 1972 and was headed by
leading educationist and scientist Dr Qudrat-e-Khuda. The commission
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Table 7. Number of non-Muslim teachers and students
in higher studies

University Non-Muslim Total Non-Muslim Total
Students students Teachers Teachers
Dhaka University 2,498 50,713 76 1,245

(Arts faculty total-45, | (Arts faculty total-326,
Science faculty-8, | Science faculty-161, Law

Law faculty-1, faculty-37, Business fac-
Business faculty-110, | ulty-174, Social science
Social science faculty-269, Bio-science
faculty-5, Bio- faculty-278)
science faculty-9)
Jahangirnagar 722 - 28 472
University (Hindu-673, (Hindu-26, Christian
Buddhist- 32 -2)
Christian-17) (Arts & Humanities-4,

Mathematics &
Physical Science-16,
Social Science-5,
Biological Science-3)

Bangladesh Univer- - - 34 429
sity of Engineering
and Technology
(BUET)

submitted its report to the then Sheikh Mujib government in May 1974. The
commission suggested some major changes in the primary, secondary and
higher secondary education levels.

There has been only one Hindu Vice Chancellor in the history of Ban-
gladesh.® Apart from the Vice Chancellor, the government also appoints the
Pro-Vice Chancellor of a university. Not a single Hindu has been appointed
to this position although there are many distinguished Hindu academics.
However, the present AL government has appointed Professor Pran Gopal,
a member of the Hindu community, as a Vice Chancellor of Bangaband-
hu Sheikh Mujib Medical University (BSSMU). There are allegations of

3. Based on interviews of medical college students. These interviews were done over a num-
ber of years, beginning in early 2000 till 2007 as part of the author’s research on politics.
Students alleged that they were asked odd questions about their religion in viva boards.
Authorities however refuted the allegations and suggested that there were channels to
complain but the students felt that the teachers were very powerful and there was no point
in complaining as they do not expect any justice.
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discrimination in awarding scholarships and enrolments against Hindus
in medical institutions. In a survey carried out in December 2008 among
1,400 members of the Hindu community on discrimination in academic in-
stitutions on account of their religious identities, 37.2 per cent answered in
the aFrmative while 33.8 per cent said that at times they had felt discrimi-
nation. (SAHR, 2010: page 26)

Employment

It has been observed earlier that a system of silent discrimination is
prevalent in the service sector. A major reason for this is the lack of in-
ter-community trust, which again is not only a consequence of historical
factors but also of the twists and turns of state politics. A survey carried out
among 1,447 members of the Hindu community in December 2008 found
that 75 per cent of the participants were not confdent about undertaking
large investments in the country; 48.6 per cent responded that they faced
problems in their businesses because of their minority status. More alarm-
ingly, 45.2 per cent said that because of their religious identity they faced
problems in procuring loans for business purposes on a regular basis and
31.2 per cent said that they faced this problem occasionally.

Insecurity among religious minorities prevents them from undertaking
investment ventures. Investments are confned to the majority communi-
ty. This hinders upward economic mobility of religious minorities; conse-
quently, they remain marginalized and dependent. Difculties in getting
loans just on the basis of one’s religious identity makes mockery of the con-
cept of democracy and the principle of equality enshrined in the Constitu-
tion (SAHR, 2010: page 27).

Right to Land and Property

The Home Ministry issued a circular to banks during the Bangladesh Na-
tionalist Party (BNP) regime in the early 1990s cautioning them against
providing loans to Hindus on the ground that they might leave the coun-
try and settle in India after acquiring the loans. The Hindu community has
been denied the right to property, which is a fundamental right guaranteed
in the Constitution. This is the most signifcant source of their discrimina-
tion and insecurity in Bangladesh. Pakistan had formulated some specif-
ic laws that marginalized the Hindus in a systemic way and was a major
source of their insecurity. Ironically these laws were later inherited and re-
tained by Bangladesh. Consequently, the Hindu community in Bangladesh
feels economically and politically marginalized.
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Profle of a vulnerable minority:
Tea estate workers

One of the few industries that Bangladesh as a country can be proud
of is her tea industry. The Bangladesh tea industry contributes 2 per
cent to the world’s tea production and accounts for around 3 per
cent of the world’s tea exports (Sabur et al., 2000). A signifcant sec-
tion of about 4 lakh people live on the plantations in Bangladesh.
This sector accounts for nearly 3.3 per cent of the total industrial
employment in the country. In 2012, Bangladesh recorded its high-
est production of tea at 63.85 million kilograms. But the pathetic
conditions of the workers in the Bangladesh tea industry continue
to be a point of discussion among civil society, tea workers’ unions
and academicians.

Historical background

Tea, as a cash crop and subsequently as an industry, became part
of today’s Bangladesh during the time of the colonial government.
Work on a tea plantation was arduous and needed manual labour.
However, a majority of the colonial Bengal’s labour force was en-
gaged in agriculture. To meet the new demand of tea plantations the
colonial British government deployed indentured immigrants. Tea
plantation workers were brought primarily from the backward and
tribal areas of central India and the states of Bengal, Bihar, Odisha
and Madhya Pradesh. The current workforce in the tea plantation
industry in Bangladesh is the fourth generation of those tribal and
Dalit immigrants. Unfortunately, the workers on these tea estates
continue to be treated much like slaves. Dhaka Tribune (2014) ob-
served the following:

These people are basically trapped into the social stigma which they in-
herited from their ancestors and living an inhumane life which is no less
than an animal. Even their basic necessities are not properly ensured
although they are living within the territory of Bangladesh. Very sadly,
these poor people lack their basic rights.

The social discrimination between the o¥cers and managers on the
one hand and the workers on the other appears to be suggestive of

...contd. ...
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A separate act was passed to vest property with the government under
the Enemy Property Act. Known as the Vested Property Act (VPA), this is
the main cause of economic marginalization of the Hindu community. It
has its origins in a number of laws and by-laws promulgated by Pakistani
authorities. These originated in the East Bengal (Emergency) Requisition of
Property Act (Act X111 of 1948). After independence in 1947 the then pro-
vincial government was faced with an abrupt and acute problem of accom-
modation for the numerous government ofces and public servants. Under
these circumstances the act was passed for a period of three years and gave
the government the power to acquire either on a temporary or a permanent
basis any property that it considered needful for the administration of the
state (Barkat and Shafquzzaman, 1997; Nahar, 1994).

Hindu members of the East Bengal Assembly opposed the bill on the
grounds that it would make the properties of the Hindu community more
prone to acquisition. Their apprehensions turned out to be true. The pro-
ceedings of the East Bengal Assembly of 1951 show, that the VPA was widely
used against religious minorities.

VPA has been one of the major sources of economic insecurity for Hin-
dus. Due to the joint ownership property concept of the Hindus many of
them have been dispossessed of their property; the Hindus regarded it as a
‘Black’ law, which not only marginalized them economically, but also turned
them into second-class citizens. It was considered a major cause of their
migration. The estimated size of such migration during 1964-91 was 5.3 mil-
lion, or 538 persons each day with as high as 703 persons per day during
1964-71.

It has been alleged that VPA discouraged the minority community from
acquiring new land and it was also compelled to sell of property at cheap
prices. The procedure of declaring minority-owned land as enemy or aban-
doned property was also carried out through fraudulent practices. Govern-
ment documents also substantiate these allegations. According to one es-
timate one million acres of land belonging to the minority community out
of a total arable land of 21 million was transferred from minority owners to
dominant sections of society. A study has estimated the violations of Hindu
property rights due to the Vested Property Act as:

» Approximately a million Hindu households (40 per cent) were deprived
of over 1.64 million acres of landed property, which is 53 per cent of the
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the larger question of power and rights. Francis Rolt, a British writ-
ing in 1991, commented ‘the tea gardens are managed as an extreme
hierarchy: the managers live like gods, distant, unapproachable, and
incomprehensible. Some even begin to believe that they are gods,
that they can do exactly what they like.’ In another vivid description,
British human rights activist Dan Jones observed in 1986 that the
‘Managers have anything up to a dozen laborers as their personal,
domestic servants. They are made to tie the managers shoe lace, to
remind them that they are under managerial control and that they
are bound to do whatever they are asked’ (The Daily Star, 2009).

There are a little more than 163 tea estates in Bangladesh. Interest-
ingly, because of its geographical position, the north-eastern region
of the country is home to a majority of the tea estates. Tea planta-
tions in Bangladesh are concentrated in the hilly zones that include
places like Sylhet, Maulovibazar, Habiganj, Brahmanbaria and Chit-
tagong. Like other third world countries, the tea estates in Bangla-
desh are owned by a host of both foreign and local companies. All the
163 tea estates are managed by diferent companies including Ster-
ling Companies, the National Tea Company, Bangladesh Tea Board,
Bangladeshi Private Limited Companies, Bangladeshi Proprietors,
James Finlay, Duncan Brothers, Deundi Tea Company and the New
Sylhet Tea Estate. While four Sterling companies own 27 estates (a
little more than 20 per cent of the gardens), Bangladeshi companies
and individual entrepreneurs own the rest of the tea gardens.

It is unfortunate that tea plantation workers have a life of hard la-
bour and most of the time their labour does not bring them a life of
satisfaction and comfort. llliterate and unaware of their rights, the
workers sufer for generations. Poor housing conditions, abysmally
low wages, strikingly long working hours and social discrimination
deprive them of many basic human needs and rights (Newage, 2014).
A recent study shows that the average monthly income of a worker
in the tea industry in Sylhet was around 1,340 takas (Ahmad et al.,
2015). This amount is not su®cient for a worker’s family to live a
decent life in contemporary Bangladesh. Another report shows that
it was only in 2008 that the wage was increased to 69 takas from 30
takas. After that in 2014, tea garden workers in Sylhet district called

...contd. ...
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land owned by Hindu households. This included 81.7 per cent agricul-
tural land, 10 per cent homestead land, 1.74 per cent garden land, 2.4 per
cent ponds, 0.68 per cent fallow land and the rest was 3.4 per cent.

» About 60 per cent of the total incidents of dispossession and 75 per cent
of the total land lost took place between 1965 and 1971. The intensity of
dispossession increased after the military takeover in 1975.

» In 56 per cent of the afected families, at least one of the successors had
either died or migrated.

« None of those who had appropriated property at that time belonged to
the poorer class.

» Approximately 44 per cent of the persons who had appropriated prop-
erty of the minority community belonged to the Muslim League, 20 per
cent to BNP, 17 per cent to the AL, 5 per cent to the Jatiyo Party and 1 per
cent to Jel. In 1995, 72 and 11 per cent of those who appropriated Hindu
property belonged to BNP and AL respectively; while in 1997 an equal
number (44 per cent each) from AL and right wing parties were involved
in appropriating Hindu property.

In this respect the collusion of interests (though otherwise totally absent
on core national issues) between the political parties —and more specifcally
the two major ones — is remarkable.

ASK's 2007 Human Rights report states that in 2006 Muslim individu-
als seized 54 Hindu-owned land pockets and there were 43 attacks on Hindu
temples by Muslims. VPA'’s implicit presumption that Hindus do not really
belong in Bangladesh contributes to the perception that Hindu-owned prop-
erty can be seized with impunity. By using this act, interest groups from the
political party in power and others continue to confscate properties belong-
ing to the minority Hindu community, and often do so with the complicity
of the authorities and infuential persons. VPA represents a major source
of insecurity for Hindus and is a source of violation of their human rights.

In a move to resolve the issue of land loss, in 2008 the government
drafted a new law ‘Vested Property Examination and Resolution Amend-
ment Bill". Subsequently, an amendment was made to it in 2013. Since most
vesting is with the active collusion of the Upazila and other land oFces, the
ofcials concerned need proper orientation to deal with the issue.
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for a four-month strike demanding a hike in minimum wages which
government agencies and private players (owners of the tea gar-
dens), did not agree to. Instead, the authorities and the management
showed complete apathy towards the workers. In the absence of any
government support or intervention to help increase the minimum
wages it is surprising that the owners wanted increased productivi-
ty from the labour. Thus, 45-year-old tea worker Fazr Ali lamented:
‘How can the owners and management increase production without
improve the lives of the workers?’ Dissatisfaction over the issue of
wages was extensive in the labour lines in tea producing districts in
Bangladesh. On another occasion, 43-year-old Annoda Baraik of Ka-
lagool tea garden commented: ‘How can we survive with a daily wage
of Taka 69 at a time of infation?’

The struggle, led by diferent tea workers’ unions, has come under
tremendous state repression. Workers and oFcials of the Burjan Tea
Estates referred to 20 such cases which were fled against protesting
leaders of Sylhet’s Bangladesh Trade Union Sangha in an attempt to
launch a blatant assault on the movement (Newage, 2014).

Ray of hope

However, in the middle of these depressing stories, there are reasons
to be hopeful. The continuous struggle of the workers had paid of,
as the daily wages of the tea estate workers were increased in 2015
from taka 69 to taka 85. Although far from adequate to maintain a
decent life, but the increase is a positive development. Now several
thousand tea workers in Maulovibazar are engaged in another move-
ment to demand the realization of increased payments (The Daily
Star, 2016).

Iliteracy and poverty seem to go hand in hand in the labour lines
on tea estates. The workers are illiterate and this has been the case
for generations. One of the reasons for this is the lack of well-main-
tained schools in the area. Further, the impoverished conditions
of the workers make life for their children even more difcult. As a
consequence, workers’ children start earning early. In the end, it is
seen that the children of tea plantation workers become the same
as their parents. Any state sponsored efort to promote vocational

...contd. ...

125



South Asia State of Minorities Report 2016
Mapping the Terrain

Efective participation
Status of implementation of rights

Public Representation of Minorities

For the purpose of this chapter the public domain is inclusive not only of
the legislature but also the government administrative sector. These are do-
mains of major exclusions and inclusions. It is important to note that policy
guidelines may not be refective of the actual situation. It is well-known that
policies are often couched in the most equitable terms; what is critical is ex-
amining the system and the politics of the system to see if these provide the
space for the stated policies to be translated into practice.

The Bangladesh Constitution provides equal rights to all citizens irre-
spective of religion, sex, caste or place of birth. But the system itself allows
for inequities to creep in. For instance, the institution of majoritarian de-
mocracy does not leave much voice for the religious minorities in the na-
tional Parliament, the emblem of people’s power and representation. It is
understandable that within the present parameters of the Bangladesh elec-
toral system and the state of polarized politics, in the absence of any a¥r-
mative action there is hardly any scope for a meaningful representation of
the minorities in Parliament. The Parliament is a 300-member body. To en-
sure women'’s representation in Parliament the 1972 Constitution reserved
15 seats for ten years to be nominated by elected members of Parliament. In
the second Parliament in 1979 the reserved seats for women was increased
from 15 to 30. This provision expired in 1991. Later the number of reserved
seats for women was increased to 45 (see Table 8).

Among the women nominated members in 1973 there was only one
woman from the minorities nominated by AL; in 1986 one minority wom-
an member was nominated by the Jatiyo Party; in1991 the BNP nominated
one minority woman; in 1996 AL nominated two minority women while the
BNP nominated one; in 2008 AL nominated one minority woman. These
numbers are dismal even within the nominated category, which itself is a
minority category and the provision is there as aFrmative action. Securi-
ty and equality of minority communities does not depend only on the ma-
jority community’s goodwill and safeguards ensured in the Constitution.
Adequate representation of minority communities with their voices being
efectively heard in the highest law making body of the country is one of the
critical paths for confdence building among religious communities.
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training for the children of labour lines is unknown. In the absence of
any such facility, the children grow up knowing only one trade which
is related to tea gardens and includes skills like weeding, cleaning,
plucking, pruning and processing in a tea factory.

Ahmad et al.’s (2015) study on tea estate workers shows that most of
the respondents were illiterate. Commenting on the lack of educa-
tional facilities, one respondent said: ‘We are here for working and
not for education, the authority was against educating us.” However,
there is lack of educational facilities but not the complete absence of
educational institutions. In fact, small sections of the people living
in the labour lines have recently shown an interest in sending their
children to nearby schools, the study indicates. But their educational
status is abysmally low as most of the people do not study beyond
class fve and dropout rates continue to be a problem that the state
and civil society are yet to address.

As a tea worker a Bangladeshi citizen is ideally free to live anywhere
in the country. But it is unfortunate that many of the tea workers
are yet to come out of the tea gardens. Invisible social and econom-
ic chains tie them with the tea gardens/industry. Lack of any oth-
er skills might be a cause for their captive conditions within the tea
industry. They face great difFculties in exploring livelihood options
outside tea gardens. They also have limited scope to integrate with
the people of the majority/other communities.

Poor housing

The wretched housing conditions in the labour line are a serious
problem; they are also a source of many diseases among the workers.
A study by Mahfuzul Haque (2013) found that the workers lived in
dilapidated conditions: ‘Houses are without repair for months. Big
holes in the sun grass roof made their lives miserable during the
monsoon.’ It is the responsibility of a garden’s authorities to provide
housing for the workers in the labour line. However, many perma-
nent workers do not have housing. In some cases, they live under the
same roof with domestic cattle. While describing the living condi-
tions in labour lines, one of the workers said: ‘We live in place worse

...contd. ...
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Table 8. Elected Religious Minority Representatives
in Parliament

Year of election Total Members in | Minority members | Remarks
the Parliament

1stParliament, 1973 300 +15 12 (3.8 per cent)

2" Parliament, 1979 300 +30 8 (2.48 per cent)

3"Parliament, 1986 300 +30 7 (2.18 per cent)

4™ Parliament, 1988 300 +30 4 (1.28 per cent)

5 Parliament, 1991 300 +30 11 (3.38 per cent)

6" Parliament, 1996 300 +30 In this election no major

(15" February) political party except the
Bangladesh Nationalist Party
participated

7" Parliament, 1996 300 +30 14 (4.28 per cent)

8" Parliament, 2001 300 8 (2.67 per cent)

9™ Parliament, 2008 300+45 14 (4.67 per cent) All (Hindus) were elected
from the AL

Source: http://www.ecs.gov.bdenglish/elec_par.php.

Minority representation in the various cabinets also echoes this. Here
1991 is taken as the baseline as Bangladesh has been holding parliamentary
elections on a regular basis since then. In the 1991 cabinet formed by BNP,
out of a 48-member cabinet only one member was from the minority com-
munity. In 1996 the AL regime had three minority members out of a cabinet
of 51; in 2001 BNP had two minority members in a cabinet of 63.The 2009
AL cabinet of 35 members had three members from minority communities.

In the government service sector the situation is equally bad. Allegedly
silent discrimination prevails there. Lock-ofs start at the entry levels. Mi-
norities complain that after passing civil service written examinations they
are often dropped from consideration once their religious identity becomes
known. The 24th Bangladesh Civil Service (BCS) Examination, 2005 is a
good instance of this. BCS examinations are the entry point for individuals
seeking government jobs. This is the executive body of the state. Selection
boards for government services often lack minority representation. It has
been alleged that non-Muslim candidates face uncomfortable questions
and rude behaviour from board members of the Public Service Commission
(PSC) in the viva voce. It has also been alleged that candidates who belong to
the ‘H Group’ (Hindus) often hear remarks that they will ultimately settle in
India so there was no point in selecting them. These remarks question their
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than that of the ofFcers’ pets (at the estates). Many of us have only
a thin jute mattress to sleep on’ (Rasheeka, 2009). The tea workers
do not have even basic sanitation facilities in their houses. A larger
section of them go to the feld for defecation.

No medical facilities

Tea plantation workers living on the margins of the social and eco-
nomic hierarchy also do not receive proper medical treatment. No
proper medical facilities exist in most of the gardens. In some gar-
dens there are only paramedics. Women workers, who constitute
around half the workforce are the worst afected. They enjoy mater-
nity leave but the clinics lack proper facilities for deliveries. There
are no scientifc and modern delivery systems in many of the tea
gardens. The workers also sufer from endemic dysentery, diarrhoea
and hookworms, diseases caused by polluted water. Tuberculosis,
leprosy and malaria are also common among tea plantation workers.
Many newspaper articles have pointed out the issue of alcoholism,
particularly among men. A locally brewed drink known as haria is
often consumed by both adult and young workers, who are oblivious
of its adverse efects on their health.

Hand pumps are the most common source of water supply in tea
gardens. Generally, on average there is one hand pump for four to
fve families (Ahmad et al., 2013), which is a much higher ratio com-
pared to the norms followed by the water supply programmes of the
Government of Bangladesh. Further, the tea gardens mostly have
shallow hand pumps. A study by Ahmad et al. (2015) showed that
the tea workers were not aware of the need of using safe water. In
another study, Haque (2013) saw a few tube wells some of which had
been out of order for months. In such a situation, the workers were
compelled to fetch water from the nearby chhara (canals), which is a
source of water-borne diseases like dysentery, diarrhoea and worms.

A section of the scholars also report on the poor implementation of
the Labour Act 2006, which contains special provisions for tea estate
workers. Thus, lack of initiatives by the government and tea gar-
den authorities for dealing with basic social issues related to decent

...contd. ...

129



South Asia State of Minorities Report 2016
Mapping the Terrain

personal integrity and sense of patriotism. More importantly they demon-
strate the identity and form that the state is acquiring. According to a recent
study the number of non-Muslim appointments (Hindus, Buddhists and
Christians) in diferent public services was about 3,197 (10.45 per cent in-
cluding 5 per cent tribal quota) (SAHR, 2010: page 17).

In the 27th BCS in 2008, out of the general cadre of 940, 68 individ-
uals from religious minorities were selected (65 Hindus and three Bud-
dhists); and in the health cadre out of 1,477, 90 members from religious
communities were selected (81 Hindus, three Christians and six Buddhists)
(see Table 9).

Other allegations include not giving assignments considered to be sen-
sitive from a security point of view to those from minority communities.
In the Foreign Service, there were only two members from the minority
community who are now stationed in the Dhaka Headquarters. In the Ban-
gladesh Army, there are a few non-Muslim commissioned ofcers, three
of whom are of the rank of Major Generals: two Hindus and one Chakma.
There are two to three Brigadier Generals in the Army Medical Corps and
Army Education Corps. The Jatiyo Rakkhi Bahini, a para-military force
formed by AL in the early 1970s and later disbanded after 1975 had a sub-
stantial number of soldiers from the Hindu community. They were later
merged with the diferent units of the Bangladesh Army. It may be men-
tioned that the passing out oaths taken by the ofcers and soldiers are read
out according to the religious scriptures of the individual concerned. In the
absence of disaggregated data and extreme sensitivity of the issue it was
not possible to collect information about their location and size within the
armed forces.

In the public sector, one notable exception is the government-owned
Bangladesh Bank, which employed approximately 10 per cent non-Muslims

Table 9. Representation of religious minorities in the 27" Bangladesh
Civil Services Examinations

General cadre | Health cadre
Hindu candidates 6.91% 5.48%
Buddhist candidates 0.32% 0.41%
Christian candidates - 0.20%
Candidates from religious minorities 7.23% 6.09%

130



Bangladesh
Paving the Way to Liberation

...Pro le of a vulnerable minority continued ...

health facilities on tea estates, minimum educational opportunities
and poor liveable housing conditions, have meant that millions of tea
estate workers continue to sufer. Philip Gain, the Director of Society
for Environment and Human Development (SEHD), commented:

The key questions to ponder: How longer will the tea communities stay
confned to the labour lines? Will they continue to live as people without
choice and entitlement to a land they have tilled for four generations?
The employers probably want the status quo maintained for a steady
supply of cheap labourers. But the tea communities, little more con-
scious now than before, want justice done to them. They want strategic
services from the State and NGOs in the areas of education, nutrition
and health, food security, water and sanitation, etc. They also want to
see their languages, culture, and social identity protected (The Daily
Star, 2009).

What is even more alarming is that the Bangladesh government,
in its run-up to a typical post-colonial developmental agenda, is
planning to set up a special economic zone (SEZ) on the rice farm
of Habiganj tea estates. This land is important for the workers of
the tea estate. One of the workers reported (The Daily Star, 2015):
‘Our wage is so low that the food we get from the land helps us sur-
vive." Ramesh Rajbanshi continued: ‘If it is taken from us, we have
nothing.” As a result of the proposed SEZ, about 16,000 tea work-
ers on three tea estates in Habiganj face an uncertain future. De-
cember 2015 saw some spontaneous movement among the workers
demanding the rolling back of the SEZ. The workers protested by
chanting slogans like ‘Amar Mati Amar Ma, Kerey Nitey Dibona’
(My land, my mother, we shall not let them snatch it away) (The Dai-
ly Star, 2015). Habiganj district authorities have already taken over
about 512 acres in the Chandpur tea garden, thus delivering another
blow to the workers. Thus, instead of saving the lives and security of
tea garden workers, the state is promoting development that entails
large-scale violence with displacement of the most deprived commu-
nities as its natural outcome.
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in its upper ranks. Employees are not required to disclose their religion,
but this can generally can be determined by a person’s name (SAHR, 2010:
pages 15-18).

Electoral procedure and election-centred violence

The electoral system which was supposed to pave the way for a representa-
tive system where individuals irrespective of their ethnic or religious identi-
ties could exercise their rights as active citizens has ironically turned into a
source of persecution of religious minorities. Democracy, a much laudable
ideal and principle has in efect turned into an instrument of oppression of
the minorities. Based on the principle of majority rule, politics has turned
into a game of numbers. Individuals and communities instead of being
viewed as human beings are looked upon as ‘vote banks’ by political parties.
Violence is inficted upon them by political parties and their supporters in
a bid to either ‘win’ over the ‘vote banks’ or stop them from exercising their
voting rights through coercion and violence.

It has been argued that political behaviour and community size are high-
ly signifcant in election results. In a frst-past-the post British style parlia-
mentary system, 30-35 per cent of the votes are enough to win a seat in a
multi-cornered contest and 40 per cent votes can easily translate into 50-60
per cent legislative seats. Minarities constitute a little more than 11 per cent
of the electorate in Bangladesh. In other words, they constitute more than
20 per cent of the electorate in 50 of the 300 parliamentary constituencies
in the country. Moreover, in 197 constituencies minorities constitute 10-50
per cent of the electorate and in another six more than 50 per cent.

According to conventional wisdom the majority community does not
vote as a bloc, but the minority does. This voting behaviour makes minori-
ties an important factor in determining election results in nearly 20 per cent
of the parliamentary constituencies. Purely in an electoral sense, the po-
litical system in Bangladesh gravitates towards the minorities to a certain
extent. Therefore, its demographic composition is important. The higher
the number of minorities in a constituency the greater will be the stake of
political parties in the minority constituency.

The minorities, especially Hindus, became victims of majoritarian vi-
olence during the October 2001 parliamentary elections. The reasons for
this violence were not limited to communal factors; there were also other
related factors like political and structural. The Hindus are regarded as AL'’s
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vote bank so they were targeted by BNP supporters and its alliance partners.
In some instances, AL supporters had also attacked them thinking that the
local Hindus did not vote for them as was expected of them. In some in-
stances, terrorists took advantage of the situation and indulged in extortion
and looting of property.

The violence started 15 days prior to the elections on 1 October and
continued till about 27 October, which had an impact on Durga Puja, the
most important religious festival of the Hindu community in Bengal. From
a scanning of ten dailies (ProthomAlo, Jonokontho, Jugantor, Sangbad,
Banglabazar, Inqgilab, Dinkal, TheDaily Star, Ittefag and BhorerKagoj) it
can be observed that between 15 September to 27 October, 2001, about 330
reports of violence against the Hindu community were reported in these
newspapers. These included cases of rape, killings, physical torture, plun-
der, damage to property, bomb throwing, arson and extortion.

After the 8th Parliamentary elections, Al reported in December 2001:
‘Hindus in Bangladesh have tended to vote for the Awami League. They
have therefore been the target of a political backlash by supporters of par-
ties opposing the Awami League.” An Amnesty report added: ‘Human rights
organizations in Bangladesh believe over 100 women have been subjected
to rape. Reports persistently allege that the perpetrators have been mainly
members of the BNP and its coalition partner Jamaat-e-1Islami.’

The intimidation of minorities, which had started before the elections
became worse afterwards. The ASK petition of 2001 stated that ‘since an-
nouncement of election schedule for the eighth parliament, religious mi-
norities in the country had come under various threats, attacks and perse-
cution. Their properties were looted and women and children were raped.
Excepting a disciplinary action against a police superintendent in Bhola,
and few arrests of alleged attackers in some places, the government so far
took no measures to ensure safety of religious minorities.’ (see Table 10)

Hindus were afected in 57 districts. The highest number of incidents
was in Barisal (26), in Bagerhat (21 incidents), Bhola (17 incidents), Ra-
jshahi (13) and Faridpur (12). The division-wise occurrence of violence is
however a little diferent with the highest taking place in the Dhaka division
(see Table 11).
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Table 10. Incidents of violence against minorities in 2001

Assault | Threat | Phys- | Looting | Break- | Extor- | Explo- | Other | Total
ical ing/ tion sions
torture Torching
15-30 21 52 24 11 19 11 4 22 164
Sept
1-15 38 42 41 37 54 21 3 10 246
Oct
16-27 32 16 29 39 57 0 2 13 188
Oct
Total 91 110 94 87 130 32 9 45 598

Table 11. Incidents of violence against minorities in 2001

Division 15-30 Sept 1-15 Oct 16-27 Oct Total
Dhaka 20 34 29 83
Chittagong 18 17 11 46
Rajshahi 9 19 36 64
Khulna 20 26 21 67
Barisal 13 32 18 63
Sylhet 0 8 4 7
Total 80 131 119 330

Representation of minorities in public employment

In Bangladesh ‘aFrmative action’ is not totally new and the debates and
controversies that are prevalent at the national level with regard to the ‘quo-
ta system’ need to be linked with the condition of Dalit communities under-
going caste-based discrimination.

In Bangladesh, the ‘quota system’ in civil services has been in force from
1972, but only in recent times has the system come under some scrutiny. The
popular discourse that the country is ‘homogenous’ in its ethnic composi-
tion and that Bengali Muslims form an overwhelming majority of the people
has played a role in shaping the policies in relation to the ‘quota system’.
Most importantly, the system has never been subject to serious academic
or policy debates. Instead, it has been seen as an ‘administrative’ issue that
might require some technical refnement. An informed review of the system
could bring certain issues like how the real ‘backward’, ‘non-advanced’ or
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Good practice case study:

Bangladesh Dalit and Excluded
Rights Movement

Like in many other countries in South Asia, Dalits in Bangladesh con-
tinue to experience discrimination. The country is home to approx-
imately 5.5 million Dalits who are socially known as ‘untouchables’.
Extreme poverty, social exclusion and lack of adequate representation
in diferent decision making bodies are some of the problems that the
Dalits continue to face. Mainstream political parties have never taken
up the issue of inhuman social practices that Dalits sufer from in the
country. One also does not come across many laws and social safety
nets on the part of the state to protect the rights of the Dalit communi-
ty. Itis unfortunate that there was a dearth of even civil society eforts
to safeguard Dalit interests till the beginning of the 21th century.

The beginnings

In 2002 the Dalit movement in its current form came into existence.
The Bangladesh Dalit Human Rights (BDHR) organization was es-
tablished in 2002 to engage with Dalit issues. A handful of organiza-
tions working with issues of the Dalit population also came up in the
country at the beginning of the 21th century. But all these organiza-
tions were isolated and excluded. To bridge the gap between these
organizations and to understand the Dalit situation in the country,
in 2006 BDHR submitted a detailed report on the conditions of the
Dalit population across the country to the United Nations Sub-Com-
mission on the Promotion and Protection of Human Rights. Thiswas,
without much doubt, one of the early attempts by civil society orga-
nizations to study the issues of Dalit people in Bangladesh. In con-
nection with this, a consultative meeting detailing the overall situa-
tion of Dalits in Bangladesh was held in October 2006. The meeting
was organized by BDHR in collaboration with Nagorik Uddyog and
the International Dalit Solidarity Network (IDSN). The meeting was
marked by the presence of diferent activists working among Dalit
groups and prominent human rights activists. The meeting gave the
participants and activists a platform that had hitherto been absent
to exchange their views on the possibility of forming a national level

...contd. ...
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‘systematically excluded’ communities could be included through meaning-
ful reform of the system to the surface. By means of such a review, Dal-
it communities will be able to make their claim to aFrmative action that
they also fundamentally deserve to ensure their representation in decision
making.

Until now, the ‘quota system’ in the country has basically revolved
around two categories of people — ‘freedom fghters’ and ‘women’. Argu-
ments and controversies have also focused on these two groups of benef-
ciaries. However, the question as to how the quota system can be used more
dynamically to support diferent ‘minority’, ‘marginal’ and ‘disadvantaged’
groups has never been systematically analysed by policymakers or civil so-
ciety stakeholders. In 1985, and then in 1997, the quota system was revised
and attained the shape that currently exists. (See Table 12)

Identity and culture

Legal and Constitutional Position
State of Urdu speakers

There were no expectations that the socioeconomic status of Biharis would
drastically change after they were issued national identity cards and they
became voters. Camp dwellers still face discrimination and have difculties
in getting passports, public service employment and trade licenses. Their

Table 12. Incidents of violence against minorities in 2001

Sl Type of Quotas Class | & Class Ill & Clas
Class IV posts (%)
Il posts (%)

1. Merit (outside district quota) 45 00

2. Physically handicapped/ mentally retarded (outside 00 10
district quota)

3. Freedom Fighters or if freedom fghters are not 30 30
available then shaheed freedom fghter’s children

4 Women 10 15

5. Tribal people 05 05

6 Ansars/ VDP members 00 10

7 Remaining (for general candidates of the district) 10 30

Source: Yasmin, 2010: page 21.
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network and launching a nation-wide movement to end the atrocities
on Dalits. Finally, on 22 April 2008, at a national consultation orga-
nized by BDHR and Nagorik Uddyog, the national movement called
the Bangladesh Dalit and Excluded Rights Movement (BDERM) was
formed. (BDERM, 2011: 6).

BDERM is not merely a civil society organization, it exists as a move-
ment of the Dalit population at the national level that attempts to
combine and collate the work of diferent civil society organizations
working on Dalit rights in Bangladesh. BDERM describes itself as ‘a
National Platform, which launched campaign in 2008 against caste
based discrimination through mobilizing Dalit community and rights
activists’ (BDERM and NU, 2016: 85). The organic linkage between
diferent civil society organizations and BDERM is the key factor in
its success.

BDERM is associated with 34 civil society groups (BDERM and NU,
2016: 5). As a national level movement, BDERM is engaged in aware-
ness raising, mobilization, capacity building and advocacy. BDERM
works in approximately 50 districts in the country. Relentless wok
among the Dalit community across the country has also brought
the organization international recognition as the movement is now
a member of the International Dalit Solidarity Network (IDSN) and
the Asian Dalit Rights Forum (ADRF) (BDERM and NU, 2016: 86).

BDERM's objective is to lead a national campaign and initiate a
movement from the grassroots through to national and international
levels to help secure Dalit rights. In a broad sense, the goal of the
movement is to build ‘an equal society by eliminating all forms of
discrimination against Dalit and excluded communities on the basis
of equality, dignity, prosperity and security’. BDERM is committed
to achieving its goal through organizing diferent Dalit organizations
and individuals. BDERM’s objectives are:

1. Tobuild awareness among Dalit and Excluded community people
on socio-economic, cultural, education and political rights.

2. To build public awareness against discrimination based on work
and descent.

...contd. ...
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camps are always under threat of eviction. The government has continuous-
ly violated their fundamental rights. The Urdu-speaking Bihari community
does not yet have state recognition as a linguistic minority in Bangladesh.

Serious obstacles remain for those who want to access additional identity
documents or related services. Many Biharis are unaware of courts judgment
or details of the rights that they are entitled to. Those who want to use their
national identity cards to access other documents and services — applying
for a passport, seeking a trade license — are often not familiar with the ad-
ministrative processes or requirements. Or worse, they may feel intimidated
in government ofces where they have to apply for such services; a challenge
especially stark for women, who want birth certifcates for their children but
tend not to stray outside their camps into the city. Consequently, many camp
dwellers do not even attempt to approach the government.

Camp dwellers who have sought government services have encountered
problems such as corruption, discriminatory requirements, and in some
cases, even denial of requests for documents due to their identity or camp
address. Government records are critical for camp dwellers if they have to
enjoy their rights as citizens when it comes to education, employment and
the opportunity to travel abroad for education or work. The realization of
these rights can ultimately help overcome poverty.

Many passport applications have been rejected because of lack of a res-
idential address; a ‘camp address’ is considered an improper residential
address. Governmental oFcials also say that they have written instructions
not to issue passports to Biharis. However, even after obtaining an ofcial
document from the Home Ministry indicating that Biharis were entitled to
get passports, some applicants still failed to have their passport applications
approved. (Hussain, 2016)

Freedom of religion
Restrictions on freedom of religion

The OfFce of the United Nations High Commissioner for Human Rights’
(OHCHR), in its preliminary fndings of a country report by Special Rap-
porteur on Freedom of Religion or Beliefs Heiner Bielefeldt on 9 September
2015, stated that:

One particularly atrocious crime is the abduction of people, mostly girls,
with the purpose of forcing them to convert to another religion, while
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3. To make the policy makers sensitive and responsible both gov-
ernment and non-government level to the rights of Dalit and Ex-
cluded community people and take initiative.

4. To ensure access of Dalit and Excluded to development process
and basic service provision.

5. To establish network harmony and communication in regional
and international level.

6. To strengthening capacity of Dalit run organizations and play a
catalytic role for internal communication among Dalit groups.

As a social movement and a strong platform for ensuring Dalit rights
in the country, the movement has grown bigger since its inception.
One of its important achievements is recognizing and bringing to the
surface Dalit issues in the country. This seems to have led the state to
come out of denial mode. At the international level, BDERM’s con-
tinuous engagement has also helped bring the issue to the attention
of diferent agencies including UN bodies and the World Bank. In its
2011 report, the movement noted: ‘There is now tentative recogni-
tion from the government, donors, media, civil society and academ-
ics that there are Dalits and excluded communities living in Bangla-
desh who face discrimination and poverty’ (BDERM, 2011: 13).

The campaign and movement

From its inception, BDERM has taken up Dalit issues across the
country. On the one hand, BDERM undertook both reactive and
proactive popular campaigns perhaps in an attempt to bring up the
issue of discrimination against Dalits among civil society groups and
society. Thus, for instance, diferent strategies like ‘human chains -
where people stand by the side of the road with festoons and pho-
tographs — have been a vital tool to raise visibility and gain media
coverage’ (BDERM, 2011: 13). Human chains are a common form of
protest for the movement. On international days, BDERM organizes
human chains to demand specifc issues including inclusion of mi-
norities in the larger stream of society and ending atrocities against
Dalits. ‘Events, rallies, human chains and awareness raising events
have been held across the country to mark International Human

...contd. ...
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at the same time forcing them into an unwanted marriage, potentially
even ‘marrying’ them with their abductor. In addition to other elements
of a brutal violation of human dignity, these crimes amount to rape or
similar cruel abuses. Such incidents linger long in the memory of the af-
fect families and communities instilling in them yet another dimension
of fear that they will in the long run lose out in the country. (OHCHR,
2015)

In evidence presented to the Sub-committee on International Human
Rights of the Canadian Parliament on 24 February 2015, Mr Kirit Sinha Roy
(President, Bangladesh Hindu Buddhist Christian Unity Council) stated:

Finally, I would like to inform you about the unique problem of abduc-
tion and rape, leading to forced conversions and forced marriages. Mi-
nority women and girls are the most vulnerable of all because they enjoy
greater freedom of movement. Sexual assault and rape are still consid-
ered very shameful in South Asia among all communities, and victims
get little comfort by going to the police. The police are corrupt and un-
trustworthy and likely to mistreat the victim.

Abductions of women and underage teens often end in forced con-
versions and marriages. There are no specifc laws banning forced
marriages.

Abductions are usually not taken seriously by the local police. There are
often notices in the vernacular press saying, ‘1 AB of XY and daughter of
CD have converted from Hinduism to Islam. My new name is EF. | am
now the wife of GH.” This is a sure sign that this is a case of forced con-
version and marriage. Unfortunately, there are no statistics about forced
conversions and marriages’ (Parliament of Canada, 2015)

The OHCHR report of 9 September 2015 continues:

Religious conversions are generally rare and, if occurring, mostly take
place in the context of interreligious marriages. However, conversions
have also occurred outside interreligious marriages, in particular from
Buddhism to Christianity or from various religions to Islam. Occasion-
ally Muslims have also converted to Christianity or Baha'ism. Within
the indigenous people of the Mro, who traditionally practise Buddhists,
some tens of thousands turned to a newly founded religion named
‘Krama'.
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Rights Day, World Dignity Day, International Women’s Day, Day
for the Elimination of All Forms of Racial Discrimination, National
Victory Day and International Mother Language Day. For example
on 5th December 2009 human chains and rallies were held in 11 dis-
tricts. Leafets and posters were distributed, events received national
and local media coverage and highlighted caste based discrimination
to new audiences. In Dhaka around 200 people from diferent Dalit
colonies attended, gave speeches and held a human chain in front of
the national museum.’ (BDERM, 2011: 13)

Immediately after it came into existence, BDERM called for a hu-
man chain to protest against the sexual harassment of a Dalit girl in
July 2009. The larger demand was ensuring women’s security in the
workplace. This mode of campaigning against discrimination also
strengthened the self-confdence of the Dalit population as it gives
them a basis to register their protest before the world.

BDERM also stands strong in campaigning for protecting minority
and Dalit rights and security in the country. It has also strengthened
its capacity to respond to atrocities and discrimination against mi-
nority and Dalit groups. In many districts BDERM has succeeded in
getting law enforcing agencies and the administration to take action
against atrocities like murder, rape and kidnapping of Dalit communi-
ty members. Thus, for instance, BDERM registered its protest against
the murder of Tulshi Kumar Das. To protest the murder, BDERM or-
ganized a human chain on 4 August 2015 in front of the National Press
Club, Dhaka. Tulshi Kumar Das, a dalit, was allegedly beaten to death
inside a factory for ‘stealing a bicycle’ (Daily Janakantha, 2015).

BDERM also undertakes advocacy with policymakers and govern-
ment institutions to reform existing laws/policies to protect social-
ly excluded Dalit minarities in the country. To improve the lives of
Dalits and to end historical atrocities against them, BDERM along
with diferent rights groups have put pressure on the government
to make legislative changes. A demand to draft the proposed an-
ti-discriminatory law has been a major concern for human rights
activists and BDERM. In an interview, Dr Shah Alam, a member of
the Law Commission of Bangladesh, recognized the demand as he

...contd. ...
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Those having converted to another religion — including sometimes even
their ofspring after generations — typically face social ostracism in their
social environment based on the ascription that the conversion had al-
legedly not been genuine and instead been motivated by the expectation
of material benefts or other non-religious incentives. Some converts ac-
tually had to go into hiding or have concealed their newly adopted faith
for fear of social stigmatization.

UCA News, an Asian Catholic News Service, reported on 5 February
2015:

On November 9 last year [2014], the pastors were arrested while hold-
ing a secret mass conversion. ‘They attempted to convert a group of 40
Muslim villagers secretly and it made other villagers angry,’ said Mah-
fuzur Rahman, ofFcer in-charge at Banbhasa police station in Lalmonir-
hat district. Police say unless there is violence over conversions there is
nothing to worry about. [...] Sayedul Islam, imam of a local mosque, said
area Muslims have no problem with conversion as it is almost always
temporary. ‘We have seen for years that most Muslims convert back to
Islam soon after. Those who don’t come back we declare them ‘outcast’
from society, but their number is very few,’ he said.

There are instances of forced conversion of religious minorities to Islam,
mainly of Hindus but also of Christians and others. For example, the USSD
IRF (2014) report noted:

Local inhabitants reported that in May a group of Muslim men in Lal-
monirhat abducted, forcibly converted, illegally married, and raped a
12-year-old Hindu girl. A Hindu community leader stated police refused
to investigate the incident and pressured the victim’s family to drop the
case. He stated another girl was abducted from her village in a similar
manner in April. A journalist said the girl was being held by her ab-
ductors in Dhaka, but police refused to intervene (US Department of
State, 2014).

Family/Personal laws

Family lawshave separate provisions for Muslims, Hindus and Christians.
Family laws concerning marriage, divorce and adoption difer depending on
the religious beliefs of the people involved. Muslim and Hindu family laws
are codifed in the legal system (US Department of State, 2014).
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commented: ‘We have been researching the law for the past two
years and we launched it in January through a seminar. The law will
be an umbrella law which will address not just discrimination faced
by Dalits, which is discrimination due to profession and identity, but
also other forms of discrimination including religion, race, gender,
physical disabilities.” The Chief Executive of Nagorik Uddyog, Zakir
Hossain welcomed the efort and added: ‘Even if it is an umbrel-
la law, it will still be a great development for the Dalit population’
(Al Jazeera, 2014).

There is no denying that as a consequence of its relentless struggle,
an anti-discrimination law was drafted by the Law Commission in
2014 to address the issue of widespread discrimination of the Dal-
it community in the social sphere. Organizations like the National
Human Rights Commission (NHRC), the Manusher Jonno Founda-
tion (MJF), Nagorik Uddyog, Bangladesh Dalit and Excluded Rights
Movement (BDERM) and Research and Development Collective
(RDC) were associated with this drafting process (The Daily Star,
2015). As part of a larger level advocacy to reform the policy land-
scape, Nagorik Uddyog and BDERM have organized meetings with
parliamentarians. One such meeting was held on 12 October 2015
at the Parliament Members’ Club of the National Assembly in Ban-
gladesh. The overall objective of the meeting was to campaign for a
space for policy reforms to end and eliminate caste based discrimi-
nation in the country.

The problem of housing for the Dalit population in the country has
also been highlighted through BDERM'’s continuous persistence at
diferent levels. BDERM has engaged in on-going lobbying with the
Dhaka municipal authorities for improved housing, water and sani-
tation for Dalits, especially scavengers, living in the city.

It is interesting to note that in the process of reforming policy
through advocacy with policymakers and diferent ministries,
BDERM has undertaken diferent studies to make the point of exclu-
sion of and atrocities against Dalits across the country. BDERM or-
ganized a series of seminars and conferences in an attempt to create
pressure on the government to adopt/reform specifc policies/laws.

...contd. ...
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OHCHR, in its preliminary fndings of a country visit to Bangladesh by
Heiner Bielefeldt, Special Rapporteur on Freedom of Religion or Beliefs on
9 September 2015, further noted that:

Whereas most aspects of the law in Bangladesh are secular, personal
status issues — such as marriage, family life, divorce, custody of chil-
dren, maintenance, inherence etc. — remain governed by religious laws.
Depending on the religious backgrounds of the concerned individuals,
provisions of Islamic law, Hindu law or Canon law etc. apply. The Bud-
dhists do not have their own personal status law in Bangladesh, but fall
under the Hindu law. Projects supported by the Government to design
a specifc personal status law for the Buddhist community so far seem
to have failed.

The Baha'is reported that they apply their own family laws, which are
recognized by the Government (OHCHR, 2015).

Human Rights Watch (HRW), in its 2012 report noted:

Since its independence in 1971, the bulk of Bangladesh’s laws are ap-
plicable to all citizens without discrimination based on sex or religious
belief, with one major anomaly: its personal laws. Some reforms, espe-
cially laws against domestic violence and acid attacks, have addressed
family issues and apply across the religious spectrum. But personal laws
on marriage, separation, and divorce, some dating to the 19th century,
have remained largely frozen in time. [...]

All three sets of personal laws [Muslims, Hindus, and Christians] dis-
criminate against women with respect to marriage, divorce, separation,
and maintenance, as explained below. They also fail to recognize mar-
ital property and its division on an equal basis after divorce or upon
separation.

A report by the Immigration and Refugee Board of Canada, published
on 9 October 2013, noted:

The Director of Research Initiatives Bangladesh noted that Hindu per-
sonal laws do not grant women a right to inheritance, so Manipuri wom-
en ‘will face problems in having a good resource base independently’.
Other sources corroborate that Hindu personal laws in Bangladesh dis-
criminate against women, and many women who separate face poverty
due to a lack of legal recourse. [...]
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The seminars and meetings were marked by the presence of difer-
ent activists, academics and politicians. Broadly the following topics
were the points of discussion in the seminars/meetings: situation of
Dalit human rights, problems of Dalit housing, draft United Nations
Principles and Guidelines for the Efective Elimination of Discrim-
ination Based on Work and Descent, the situation and needs of tea
workers (almost all the tea workers are Dalits and minorities in Ban-
gladesh), general discussion on the Dalit movement in South Asia
and the lessons to be learned for Bangladesh (BDERM, 2011: 14).
Reports of diferent meetings held by BDERM can be found on their
website (see http://www.bderm.org/reports).

The movement has not been restricted to organizing conferences
and seminars to detail the conditions of the Dalit population in the
country though. A more meticulous task of research was undertaken
to come up with a detailed report focusing on diferent Dalit issues.
BDERM has published a Research Report on Dalit Scavengers in
Dhaka City. The report presents the health and safety conditions of
Dalits engaged in scavenging in Dhaka. Detailed in-depth interviews
suggest that most of the scavengers were sufering from various in-
fectious diseases. The study concluded that lack of medical facilities
for the scavengers made the situation worse for them (see http://
www.bderm.org/node/40 for details).

BDERM as a movement has gained strength from its efective or-
ganic linkage with diferent organizations working in diferent parts
of the country on Dalit issues. There is no denying the fact that ef-
fective participation at the grassroots level continues to be a key in
BDERM's success. BDERM follows a bottoms-up approach to en-
sure the rights of Dalits. It is a national platform for promoting their
rights. BDERM is spread over almost every district in Bangladesh.
Currently it has 52 district committees in 52 of the 64 districts in
Bangladesh. The working committees in the districts collaborate
with the national working committee to chart out detailed plans.

BDERM sustains its work as a movement. It is an on-going move-
ment to ensure the inclusion of Dalits in mainstream society.
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The Professor at BRAC University said, ‘Hindu Manipuri women are
triple minorities - religion, ethnicity and gender all make them in-
credibly vulnerable to violence, abuse and exploitation’. She expressed
certainty that ‘accessing housing, employment or services from the
police will be enormously, triply difcult for a Hindu Manipuri woman.’
(Canada, 2013)

The laws cater to the requirements of religious observance by the mi-
norities. For example, the USSD IRF 2014 report (published in 2015), noted
that while:

Religious studies are compulsory and part of the curriculum in all gov-
ernment schools. Students attend classes in which their own religious
beliefs are taught. Schools with few students from minority religious
groups are generally allowed to make arrangements with local churches
or temples to hold religious studies classes outside of school hours [and]
the jail code makes allowances for the observance of religious festivals
by prisoners, including access to extra food for feast days or permission
for religious fasting (US State Department, 2014).

Interfaith marriages
OHCHR, in its September 2015 report, further notes that:

[...] Even though the structure is to a certain degree pluralistic in ac-
knowledgment of diverse religious-normative traditions, the system
does not easily, if at all, accommodate certain constellations of inter-
religious partnership. Moreover, some people — for instance, converts,
agnostics, atheists and others — may face even greater difculties to ft
into the limited options provided by a religion-based structure of per-
sonal status laws.

An Australia Refugee Review Tribunal (2008), discussed the situation
in general terms as:

There is no legal barrier to inter-religious marriages, and such marriag-
es are reportedly becoming more common in the larger cities of Ban-
gladesh. However, couples in inter-religious marriages still experience
problems, ranging from family pressure to physical attacks. The sourc-
es suggest that the more extreme instances of violence occur in rural
areas. Inter-religious marriages are reportedly recognised under the
Special Marriages Act of 1872. Information indicates that a non-Muslim
woman wishing to marry a Muslim man is required to convert to Islam.

146



Bangladesh
Paving the Way to Liberation

However, if she refused to convert to Islam, and the family accepted this
decision, the marriage may be reportedly solemnised under the Special
Marriages Act. [...]. If a Muslim boy marries a Christian or Jewish girl
conversion is essential. If they are not converted, neither the family
members, nor the society nor even the civil court accept this marriage.
As a result the couples concerned face immeasurable harassment and
there are certain cases where they are kidnapped and killed.

The OHCHR report of 9 September 2015 noted that:

Interreligious marriages, although slowly becoming more popular in ur-
ban areas, so far have been very rare in Bangladesh. The striking paucity
of interreligious marriages in a country in which people of diferent reli-
gious orientations have always lived side by side is a surprising phenom-
enon. | would assume that difFculties arising from the existing structure
of personal status laws are a main factor explaining that situation. While
some interreligious constellations can be accommodated within the ex-
isting system, in accordance with the rules of the concerned religious
communities, others cannot. For instance, a Muslim woman cannot le-
gally marry a non-Muslim man.’

The Chittagong University Journal of Law (2008), in an article titled,
‘Inter-religious Marriage in Bangladesh: An Analysis of the Existing Legal
Framework’ noted that: ‘Although IRM [inter-religious marriage] is accept-
ed in some social stratum in Bangladesh, it will not be correct to say that it is
widely accepted in Bangladeshi society as a whole [...] If the IRM parties are
not economically independent, their social lives may be particularly precari-
ous. This social unacceptance has its roots again in the religious disapproval
of such marriages.’

Implementation of the 1997 Peace Accord

The CHT Accord signed in 1997 has completed 18 years without making any
real progress in commissioning an efective and functioning local self-gov-
ernance system that ensures land and other rights for the indigenous people
in CHT. The central issues of the CHT Accord include the preservation of
tribal inhabited characters of CHT; transfer of all subjects and functions,
as envisaged to be under the jurisdiction of the three Hill District Councils
to be supervised by the CHT Regional Council at the top and their enforce-
ment thereof; holding elections to these councils; resolution of land disputes
after inserting necessary amendments to the CHT Land Dispute Resolu-
tion Commission Act 2001 in line with the CHT Accord; rehabilitation of
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internally displaced persons and India returnee refugees to their respective
homesteads with restitution of their land to their rightful ownership; dis-
mantling all temporary military camps including ‘Operation Uttoran’; can-
cellation of land leases given to non-residents; appointment of permanent
residents to all services available in the CHT on a priority basis; efecting
necessary amendments to the CHT Regulation 1900, Bangladesh Police Act
and all other relevant laws in accordance with the spirit of the accord and;
rehabilitation of Bengali settlers outside CHT with due honour and dignity.
However, all these remain unimplemented (Kapaeeng, 2015: 181).

Despite the government’s explicit assurances, nationally and at various
international forums, including at UNHRC and at the UN Permanent Fo-
rum on Indigenous Issues (UNPFII), implementation of these provisions
remains frozen till date. The government claims that 48 out of the 72 pro-
visions of the accord have been implemented. But PCJSS and some civil
society and professional organizations in CHT claim that only 25 of the pro-
visions had been implemented till the fling of this report. However, what
cannot be denied is that the core components of the accord like the authority
to deal with the administration and management of land, forest, police (lo-
cal), and law and order has not been devolved to the Hill District Councils.
Futhermore the rehabilitation of India returnee refugees and internally dis-
placed persons through the CHT Task Force, the de-militarization through
dismantling of all temporary security or military camps, the cessation of
‘Operation Uttoron’ (or Operation Uplift), a de facto military rule in the
CHT, and the resolution of land disputes by the CHT Land Dispute Res-
olution Commission are yet to be implemented. As these provisions have
not been implemented along with the non-implementation of the agreed on
amendments to the CHT Land Dispute Resolution Commission, the ‘Trib-
al Area Status’ of the CHT region is getting eroded severely and fast. Civil
Aviation and Tourism Minister and member of the Parliamentary Caucus
on Indigenous Afairs, Mr Rashed Khan Menon addressing a High Level
Policy Dialogue on the Status of the Implementation of the CHT Accord
also admitted that the characteristics of the CHT are diminishing and this is
something which should not be overlooked (The Daily Star, 2015).

Recommendations

e All intimidation and harassment of indigenous people should be
stopped.

» All those responsible for attacks on and intimidation of indigenous peo-
ple should be prosecuted.
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< The majority party should take measures as per its electoral pledge of
implementing the CHT Accord within a declared time-frame for a road
map and providing a forum for solving land disputes of indigenous peo-
ple in CHT and plain land.

< Stop the systematic and forcible displacement of minorities from their
ancestral land.

« Establish a separate land commission for indigenous people in the
plains for restoration of their dispossessed land.

» Allocate adequate budget for indigenous people and ensure their full
and efective participation in major decision-making processes in all de-
velopment programmes.

e The NHRC should investigate human rights violations against indige-
nous people.

« Bangladesh and its donors must ensure that Urdu speakers are not dis-
criminated against particularly when the government issues new identi-
ty documents, in obtaining passports or their access to education.
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